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Supreme Court of the District of Columbia 




At Law, No. 48,296. 


The Harlan & Hollingsworth Company, Plaintiff, 

v . 

The District of Columbia, Defendant. 


United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed 
and proceedings had, in the above-entitled cause, to wit: 

1 Declaration, etc. 

Filed February 1, 1906. 

In the Supreme Court of the District of Columbia. 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plaintiff, 

v. 

The District of Columbia, Defendant. 

The plaintiff, a corporation incorporated and existing under 
the laws of the state of Delaware, sues the defendant, a mu¬ 
nicipal corporation, for that: 

Heretofore, to wit: On December 31, 1904, by a certain com 
tract in writing, then made between the plaintiff and the de^ 
fendant, acting by its duly authorized agents, Henry B. F. Mac- 
farland, Henry L. West, and John Biddle, Commissioners of 
the District of Columbia, which said contract, sealed with the 
seals of the plaintiff and defendant and dated the day aforesaid, 
1—48296 
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THE HARLAN & HOLLINGSWORTH COMPANY V. 


the plaintiff brings here into court, it was among other things, 
covenated and agreed: 

That plaintiff should furnish and deliver to defendant at such 
point within the District of Columbia, as the Commissioners of 
said District might designate, one fire boat, complete, in a con¬ 
dition ready for operation, within 115 working days, from De¬ 
cember 3, 1904, to wit: on or ‘about April 21, 1905, for the sum 
of $49,739, the said vessel to be constructed in accordance 
with certain plans, specifications and general stipulations, pre¬ 
scribed by the defendant, which were attached to and made part 
of the said contract. (A copy of the said contract and 

2 such portions of the said specifications and general stipu¬ 
lations as are in any wise material to the due presenta¬ 
tion of the above-entitled cause in this, the plaintiffs declara¬ 
tion, are hereunto annexed, marked “Exhibit A,” and made part 
hereof.) 

That defendant would receive and accept the said vessel when 
completed and delivered by the plaintiff in accordance with the 
terms and conditions of the said contract, and would pay the 
plaintiff for the same the said sum of $49,739, in certain in¬ 
stalments, to become payable when and at such times as the 
work upon the construction of the said vessel should have 
reached certain stages, the last of said instalments to be paid 
upon the delivery of the said vessel to and her acceptance by 
defendant. Thereafter, on or before April 21, 1905, the 
defendant, in the exercise of a right reserved to it and 
by the said contract, ordered and required the plaintiff 
to make certain changes in the plans of the said vessel, affecting 
the general character of the work, and in consideration of the 
making of the said changes it was duly agreed between the 
plaintiff and defendant that the period prescribed, by the said 
contract, within which the said vessel should be completed and 
furnished and delivered by the plaintiff, should be extended for 
a further period of thirty (30) working days after April 21, 
1905, or until May 26, 1905. The plaintiff duly performed the 
said contract on its part and constructed and completed the 
said vessel in accordance with the said plans, specifications, and 
general stipulations in the said contract contained and in ac¬ 
cordance with changes ordered by the defendant as aforesaid, 
and on June 5, 1905, furnished and delivered the said 

3 vessel to the defendant at a point within the District of 
Columbia, designated by the Commissioners thereof, and 

the defendant, by its duly authorized agent, then and there ac¬ 
cepted the said vessel as furnished and delivered in good condi¬ 
tion. At divers times, prior to said June 5, 1905, in accordance 
with the conditions and covenants of the said contract, on its 
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part to be performed, the defendant had paid to the plaintiff 
for and on account of the sum of $49,739, covenanted to be 
paid for the vessel aforesaid, instalments to the amount of 
$33,5*3.81, and although by reason of the premises the plaintiff 
on said June 5, 1905, became entitled to receive from the de¬ 
fendant the balance of the said sum, namely, $16,165.19, the de¬ 
fendant failed and refused to pay the same, and thereafter paid 
the plaintiff only $12,865.19 on account of the said balance, 
leaving $3,300 thereof due and unpaid, and the defendant has 
failed and refused to pay the plaintiff the said sum of $3,300, 
and to pay the same does still fail and refuse to the plaintiff's 
damage in the said sum of $3,300, together with interest thereon 
from June 5, 1905, besides costs. 

McCAMMON & HAYDEN, 

Attorneys for Plaintiff. 

NOTICE TO PLEAD 

The defendant is to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after 
the day of service hereof; otherwise judgment. 

McCAMMON & HAYDEN, 

Attorneys for Plaintiff . 


4 Exhibit A 

No. 3528. 

THIS CONTRACT, 

Made and concluded this 31st day of December in the year 
of our Lord, one thousand nine hundred and four, by and be¬ 
tween the District of Columbia, of the first part, and The Har¬ 
lan and Hollingsworth Company, a corporation duly incorpo¬ 
rated under the laws of the State of Delaware, and having its 
principal office at Wilmington, Delaware, of the second part. 

Witnesseth: That the said party of the second part, for 
itself and its successors, has agreed and by these presents does 
agree, with the said party of the first part, for the consideration 
hereinafter mentioned and contained, and under the penalty ex¬ 
pressed in a bond bearing even date with these presents, and 
hereunto annexed, to furnish all necessary labor and material, 
except as otherwise herein provided, and in a good, firm, and 
substantial manner, in strict accordance with the plans, speci¬ 
fications and general stipulations hereunto attached and made 
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a part of this contract, execute the following described work, to 
wit: to furnish and deliver to the District of Columbia, at such 
point within the said District of Columbia as the Commission¬ 
ers of said District may designate, one single screw fire boat 
complete, in a condition ready for operation, within one hun¬ 
dred and fifteen (115) working days after date of notification 
of award of contract, namely, December 3, 1904, for the 
price of forty-nine thousand seven hundred and thirty-nine 
(149,739) dollars. 

5 It Is Further Agreed that the party of the second part 

shall receive payments for furnishing and delivering 
said fire boat by checks of the Disbursing Officer of the Dis¬ 
trict of Columbia, as provided in Paragraph Nine (9) of the 
Instructions to Bidders and General Stipulations hereto 
attached. 

In Witness Whereof, the undersigned, Henry B. F. 
Macfarland, Henry L. West, and John Biddle, Commissioners 
of the District of Columbia, appointed under the Act of Con¬ 
gress, entitled “An Act providing a permanent form of govern¬ 
ment for the District of Columbia,” approved June 11, 1878, 
have hereunto set their hands, and caused the seal of the Dis¬ 
trict of Columbia to be hereto affixed; and The Harlan & Hol- 
Jingsworth Company, by David C. Reed, President, the party 
of the second part, has hereto set his hand and caused the seal 
of the said corporation to be hereto affixed the day and year 
first hereinbefore written. 

All interlineations and erasures on attached specifications 
and general stipulations were made prior to execution of 
contract 

[seal] HENRY B. F. MACFARLAND, 

HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners of the District of Columbia. 

t 

Attest as to Commissioners: 

WM. F. MEYERS. 

[SEAL] THE HARLAN & HOLLINGSWORTH CO. 

DAVID C. REID, President. 

Signed and sealed in presence of 

SAM K. SMITH, 

WILLARD P. CHANDLER, 

E. C. GAUSE. 

Attest i 

HENDERSON WEIR, Secretary. 
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6 SPECIFICATIONS 


FOR 

SINGLE-SCREW FIRE BOAT FOR THE FIRE DEPART¬ 
MENT OF THE CITY OF WASHINGTON 


Dimensions 


Length—On load water line. 

Length—Over all, about. 

Beam—Molded. 

Depth—From top of deck beam at side to top of 

the midship section. 

Draft—Loaded. 


.95 ft. 

... .101 ft. 
23 ft. 6 in. 

13 ft. 0 in. 
.9 ft. 0 in. 


General Description 


These specifications and the accompanying plans explain the 
construction and equipment of a steel screw steamer, to be 
built and furnished completely according to this description 
and these drawings, with boilers, machinery, fire pumps, elec¬ 
tric plant, joiner work, plumbing, steering gear, windlass, deck 
fittings, anchor and chain, boat, painting, furniture, shades, 
binnacle, compass, engineer’s and fire tools, ship and cabin 
lights and lanterns, oil tanks, bells and speaking tubes, and, 
in general, all necessary and usual fittings for a vessel of simi¬ 
lar class, whether specified, depicted, or not. 

The vessel is to be delivered afloat to the Department, at a 
pier to be designated in the city of Washington, in good condi- * 
tion, and in all respects satisfactory to the Department. 

7 The vessel must be carefully laid down, and the lines 

made true and fair in a manner satisfactory to the in¬ 
spector. The contractor shall check the weights and the calcu¬ 
lations for displacement and trim, as it is an essence of these 
specifications that the draught loaded shall not exceed 9 feet. 
Should the contractor desire to make alterations in the lines 
as shown upon the plans, such changes can be made on applica¬ 
tion in writing to the inspector, and provided that the inspector 
agrees to such changes. 

& * * * * * 

Drawings 

All detailed drawings which are necessary during the con¬ 
struction are to be based on these specifications and to be made 
by and at the expense of the contractor, and blue-prints fur- 
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nished to be inspector as the work progresses. The drawings 
accompanying these specifications are to constitute, and are 
hereby made, a part of these specifications. 

All dimensions on these drawings shall be used as guides 
only and shall be checked from actual measurements as the 
work progresses. 


Changes 

Should it appear necessary or desirable in the course of con¬ 
struction to make any changes in the details of arrangement, 
such changes shall be made by the contractor without extra 
charge, provided the general character and style of the work is 
maintained, and provided the work has not already been 
executed. 

* * # * * 

8 INSTRUCTION TO BIDDERS, AND GENERAL 

STIPULATIONS. 

1. Specifications 

These instructions' and stipulations are part of the 
specifications. 

* # # * # 


8. Time 


Failure of the contractor to commence the work and to prose¬ 
cute it in a satisfactory manner and at a rate of progress, in 
the opinion of the Commissioners, to insure its completion in 
the time limited in the contract, will be authority for the Com¬ 
missioners, in their discretion, to suspend the contractors from 
the work and employ other parties to complete it, or to employ 
additional labor to assist in its completion, or to annul the 


contract. 

The Commissioners may, if it is their opinion that such action 
will be to the advantage of the District, grant the contractor 
an extension of time, but in that event the contractor shall for¬ 
feit to the District of Columbia the sum of $25 for each 
working day that he shall be in default, which sum of 
$25 per day is hereby agreed upon as fixed and liquidated dam¬ 
ages that the District of Columbia will suffer by reason of such 
default, and not by way of penalty. And the said Commis¬ 
sioners may and shall deduct and retain said sum out of any 
moneys that may be due or become due under this agreement. 
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Upon the death of a contractor during the life of a contract 
his executors, administrators, or other personal representa¬ 
tives will be expected, without further notice, to prosecute the 
work to completion, and upon failure or neglect to do 
9 so, within a reasonable period, in the opinion of the Com¬ 
missioners, to insure its completion within the stipulated 
time, the said commissioners shall proceed as specified above in 
the case of failure of the contractor. 

9. Payments 

Payments will be made in the following instalments, less 10 
per centum of each of the first three payments which will be 
reserved and retained out of each of said payments as addi¬ 
tional Security until the final payment shall be made. The 
first payment amounting to 25 per centum of the con¬ 
tract price, will be payable when the vessel is in frame; the 
second payment of 25 per centum when the vessel is plated and 
ready for launching; the third payment of 25 per centum when 
the vessel has been launched and the boilers have been set in 
p]ace; and the fourth payment of 25 per centum upon the ac¬ 
ceptance of the work. 


Affidavit 

State of Delaware, County of Newcastle, ss: 

S. K. SMITH, being duly sworn, deposes and says that he is 
the assistant treasurer Qf The Harlan & Hollingsworth Com¬ 
pany of Wilmington, Delaware, the plaintiff named in the fore¬ 
going declaration; that he has read the same and knows the 
contents thereof and that the facts therein recited are true, and 
affiant makes the same a part of this his affidavit; that by rea¬ 
son of the facts set out as aforesaid, there is due the 
10 plaintiff from the defendant the sum of $3,300, exclm 
sive of set-offs and just grounds of defense. 

S. K. SMITH. 

Subscribed and sworn to before me this 27th day of January, 
1906. 


[SEAL] 


FRED H. MEGAW, 

Notary Public. 
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PLEAS OF DEFENDANT AND AFFIDAVIT 
Filed February 28, 1906. 

In the Supreme Court of the District of Columbia 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plaintiff, 

v. 

The District of Columbia, Defendant. 

1. The said defendant for a first plea says that it did from 
time to time, and at all times after the making of the said con¬ 
tract, well and truly observe, perform, fulfill, and keep all the 
agreements and things therein contained on its part and behalf 
to be observed, performed, fulfilled, and kept, according to the 
tenor and effect, true intent and meaning thereof. 

2. And the said defendant, for a further and second plea, , 
says that the plaintiff did not perform its said contract in that 
in and by the said contract the plaintiff covenanted and agreed 
to and with the said defendant to furnish and deliver to it one 
certain fire boat, complete, in accordance with certain plans and 

with specifications, within one hundred and fifteen (115) 

11 working days after December 3, 1904, for the sum of 

|49,739, which said time expired, on, to wit, the 21st day 
of April, 1905, but was to wit, on the 19th day of April, 1905, 
by due agreement between the plaintiff and defendant, extended 
for a further period of thirty working days, which said last 
named time for completion of said contract fully expired and 
ended on, to wit, the 25th day of May, 1905. 

And the plaintiff further by said contract covenanted and 
agreed with the defendant that the Commissioners of the Dis¬ 
trict of Columbia, its official representatives, in the event of an 
extension of time which the said Commissioners were al¬ 
lowed by said contract to grant, if said extension be to 
the advantage of the District of Columbia, to forfeit to 
the District of Columbia, the said defendant, the sum of 
$25 per day, the plaintiff agreeing with the defendant that 
the said sum was the fixed and liquidated damages that 
the defendant would suffer by reason of such default and 
were not penalties; and, further, that the said Commission¬ 
ers shall deduct and retain the said sum out of any moneys that 
may be due or become due under the said contract; and the de¬ 
fendant says the plaintiff did not perform the said contract on 
its part and did not complete and construct the said fire boat 
in accordance with the said plans and specifications, and that 
the said fire boat was not accepted by this defendant until, to 
wit, the 31st day of October, 1905, on which said last mentioned J 
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date the said Commissioners of the District of Columbia by their 
order, upon the recommendation of the Chief Engineer of the 
Fire Department of the District of Columbia, accepted the 
12 said fire boat, and that there accrued and became due 
and owing by the plaintiff to the defendant the 
sum of $25 per day for a period of 132 working days between 
May 25, 1905, and October 31, 1905, amounting to the sum of 
$3,300 under the aforesaid provision in the said contract; 
that the plaintiff should forfeit to the District of Columbia the 
sum of $25 for each working day that it shall be in default 
as liquidated damages. And the said defendant was and is en¬ 
titled to deduct and retain the said sum out of any moneys that 
may be due or become due under the said contract, according 
to the terms thereof, and before this suit the said defendant de- 
dected the said sum of $3,300 from the said contract, in accord¬ 
ance with the said provision thereof and paid to the plaintiff 
the balance of $5,430.44, being the full amount due the plaintiff 
under said contract. 

E. H. THOMAS, 
Attorney for Defendant. 


District of Columbia, ss : 

I, Henry B, F. Macfarland, on oath depose and say: That 
I am President of the Board of Commissioners of the District 
of Columbia, and, as such, have official knowledge of the facts 
herein stated; I further say that I have read the second plea 
of the defendant, the District of Columbia, to which this affi¬ 
davit is attached and I make the said plea a part of this affi¬ 
davit; that the time for the completion of all the work under 
the contract mentioned in the proceedings in this case for the 
construction of the fire boat, as modified by supplemental 
contract between the parties dated April 19, 1905, was May 25, 
1905, that the work under the said contract was not com- 
13 pleted on May 25, 1905; that notwithstanding the plain¬ 
tiff had not completed the said contract, in order to 
assist the plaintiff the District of Columbia made payments on 
account of the said contract as follows: March 23, 1905, $11,- 
191.27; April 17, 1905, $11,191.27; May 27, 1905, $11,191.27; 
August 11, 1905, $7,434.75; final and last payment January 6, 
1906, $5,430.44; and on the 31st day of July, 1905, by agree¬ 
ment with the plaintiff, conditionally accepted, the said fire 
boat upon the condition that the plaintiff complete the work 
on the pumps, appurtenant machinery and substitute regular 
Monitor pipe nozzles, and fully meet the requirements of the 
specifications, and that the defendant on the 31st day of Octo¬ 
ber, 1905, upon the recommendation of the Chief Engineer of 
the Fire Department of the District, who reported that the 
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said boat fully compiled with the specifications, accepted the 
same, and the said Commissioners and the said defendant, under 
and by virtue of the provisions of the said contract authoriz¬ 
ing the said Commissioners to deduct and retain the sura of 
$25 per day for each working day that the plaintiff was in 
default as fixed and liquidated damages, deducted and retained 
the sura sued for in this case, namely, the sum of $3,300; 
that the said plaintiff is not entitled to receive the said sura 
or any part thereof, and the defendant, the District of Colum¬ 
bia, does not owe the said sura or any part thereof. 

HENRY B. F. MACFARLAND, 
President, Board of Commissions , D. C. 


Subscribed and sworn to before me this 28th day of Febru¬ 
ary, A, D. 1906. 


WILLIAM TINDALL, 

Notary Public, D. C. 


14 Replication 

Filed March 14, 1906. 

In the Supreme Court of the District of Columbia 

At Law, No. (58,296. 

The Harlan & Hollingsworth Company, Plaintiff. 

The District op Columbia, Defendant 

Now comes the plaintiff and joins issue upon the first and 

second pleas of the defendant herein. 

McCAMMON & HAYDEN, 

Attorneys for Plaintiff. 


Stipulation for Amendment of Plea and Replication 
Filed November 7, 1906. 

In the Supreme Court of the District of Columbia 

At Law, No. 48,296. 

Harlan & Hollingsworth Company 


v. 

District of Columbia 

It is hereby stipulated and agreed by and between James H. 
Hayden, attorney for the plaintiff in the above entitled cause 
and Edward H. Thomas, attorney for the defendant, that 
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the defendant amend its plea by adding thereto the following: 

“3d. And the defendant for a further plea says that 
15 it does not owe the said sum in the said declaration men¬ 
tioned or any part thereof.” 

And that said plea shall be considered as filed as of Febru¬ 
ary 28, 1906, the date the other pleas to the declaration filed 
herein were filed. 

It is further stipulated and agreed that the replication herein 
be amended as follows: Line 2 after the word “second,” insert 
the words “and third.” It is further stipulated and agreed that 
said amendment shall take effect as though the same had been 
incorporated in the replication filed March 14, 1906, for the 
purpose of joining issue on defendant's third plea hereinbefore 
mentioned. 

JAMES H. HAYDEN, 

Attorney for Plaintiff. 

E. H. THOMAS,' 

Corporation Counsel. 


Additional Plea of Defendant. 

Filed November 15, 1906. 

In the Supreme Court of the District of Columbia 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plaintiff, 

v. 

The District of Columbia, Defendant. 

And the defendant by leave of the Court first had and ob¬ 
tained files this, its additional plea. 

The defendant says that it, the said defendant, before 
16 the commencement of this suit, at, to-wit, the city of 
Washington, in the District of Columbia, on, to-wit, the 
6th day of January, 1906, paid to the said plaintiff the sum of 
five thousand four hundred and thirty and 44-1000 ($5,430.44) 
dollars, the full amount which the said defendant claimed to be 
due by it to the plaintiff on the whole contract set forth in the 
pleadings in this cause and in full satisfaction and discharge of 
the 1 covenant sued on by the plaintiff upon condition that the 
plaintiff accept the said sum in discharge of the whole of its said 
demand, which said above-named sum and the amount due the 
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plaintiff by the defendant under said contract was then and 
there a matter in dispute between the said parties, and the plain¬ 
tiff accepted the said above-named sum, in full satisfaction and 
discharge of its demand under said contract, and for the said 
consideration and the settlement of said dispute and other di¬ 
vers good, sufficient, and valuable considerations, the said plain¬ 
tiff then and there released and discharged the defendant of 
and for the sum of three thousand three hundred ($3,300) dol¬ 
lars, sued for in this cause, which said release, the defendant 
now brings into Court here and says that it is a bar to the plain¬ 
tiff’s recovery in this action. 

E. H. THOMAS, 
Attorney for Defendant. 

It is hereby stipulated that this plea may be filed and that 
issue be considered as joined thereon. 

JAMES H. HAYDEN, 

Attorney for Plaintiff. 

E. H. THOMAS, 

Attorney for Defendant. 


17 Notice of Claim of Recoupment by Defendant 

Filed November 27, 1906 

i 

In the Supreme Court of the District of Columbia 

At Law. No. 48,296. 

The Harlan & Hollingsworth Company 

v . 

The District of Columbia 

j 

To the Plaintiff in the above-entitled cause: 

Take Notice, That the defendant claims the right to re¬ 
coup against the claim of the plaintiff in this case and will of¬ 
fer evidence to sustain the said claim of recoupment, because of 
sundry defaults by the plaintiff in the performance of the pro¬ 
visions of the contract declared on in this case, as follows: 

First. The failure of the plaintiff to deliver the fire boat 
complete in condition ready for operation at the time required , 
in the contract and the extension thereof, whereby the defend- 
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ant was required to pay out the total sum of $4,382.60, as 
shown by the items contained in the memorandum hereto at¬ 
tached, whereby the defendant was damaged to the extent of the 
said sum of $4,382.60. 

Second. And for the rental value of the fire boat between 
the date when the said boat was by the said contract and the 
extension thereof required to be delivered complete in a condi¬ 
tion ready for operation and the 31st day of October, 1905, when 
said fire boat was accepted by the District of Columbia. 

E. H. THOMAS, 

HENRY P. BLAIR, 

' Attorneys for Defendant. 

18 Memorandum 


Salaries paid to members of the fire boat from July 1, 1905, 
to October 31, 1905: 

Capt. T. J. Brown.120 days, 

Lieut. E. H. Nohe.115 

Private J. W. Hurley.109 

Marine Engineer T. W, Reed.120 

Asst. Mar. Engnr. R. W. Harrison. 117 

Pilot J. B. Raleigh.120 

Pilot W. M. Kullman.120 

Private F. Hellmuth.120 

Private P. H. Buehler.120 

Private W. Oliver.120 

Private A. B. Cole.117 

Private F. D. Blake.116 

Private W. Glynn. 


120 days, at 

$2.78. 

..$333.33 

115 

a 

2.50. 

.. 287.50 

109 

u 

2.50. 

.. 272.50 

120 

u 

2.78. 

.. 333.33 

117 

u 

2.50. 

.. 292,50 

120 

a 

2.50. 

.. 300.00 

120 

a 

2.50. 

.. 300.00 

120 

a 

2.50. 

.. 300.00 

120 

u 

2.50. 

.. 300.00 

120 

u 

2.50. 

.. 300.00 

117 

a 

2.50. 

.. 292.50 

116 

a 

2.50. 

.. 290.00 

23 

it 

2.00. 

.. 46.00 

17 

u 

2.50. 

.. 42.50 


$3,690.16 


3 privates from June 5, 1905 to June 30, 1905, at 


$2.50 per day each. 187.50 


$3,877.66 

Machinist T. M. Robinson, 46 days at $2.70 per day.... 116.66 

Private J. D. Leeman, 30 days at $2.50 per day. 75.00 

88 tons of bituminous coal, at $3.44 per ton. 302.72 

For stowing above coal, $0.12 per ton. 10.56 


$4,382.60 
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19 Answer to Notice of Recoupment 

Filed November 27, 1906. 

In the Supreme Court of the District of Columbia 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plaintiff, 

v. 

The District of Columbia, Defendant. 

For answer to the notice of recoupment filed by the defend¬ 
ant in the above-entitled cause on November 27, 1906, the plain¬ 
tiff says: 

First. That the plaintiff did not make default as alleged in 
the performance of any of the provisions of the contract re¬ 
ferred to in the declaration in this cause, on its part to be per¬ 
formed, but, on the contrary, fully performed the same; and 

Second. That the defendant has not suffered damage or loss 
as alleged, by reason of any alleged failure or default on the part 
of the plaintiff to perform any of the provisions of the said 
contract or any other obligations on the part of the plaintiff 
to be performed. 

JAMES H. HAYDEN, 
Attorney for Plaintiff. 


20 Stipulation 

Filed November 27, 1906 

In the Supreme Court of the District of Columbia 

At Law, No. 48,296. 

Harlan & Hollingsworth Company, a Corporation, Plaintiff, 

v . 

District of Columbia, Defendant. 

It is hereby stipulated and agreed by and between James H. 
Hayden, Attorney for the Plaintiff, and E. H, Thomas, Corpora¬ 
tion Counsel, Attorney for the Defendant: 




mm 
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First. That the document hereto annexed, marked “A,” is 
the original contract entered into December 31, 1904, by and 
between the District of Columbia, of the first part, and The Har¬ 
lan & Hollingsworth Company, a corporation existing under- 
the laws of the state of Delaware, the said contract including 
seventy-six pages of specifications, instructions, etc., which were 
annexed to and, by the terms of said contract, made a part of 
the same. 

Second. That the document hereto annexed, marked “B,” is 
, a supplement to the above-mentioned contract, and was duly 
entered into by and between the District of Columbia and The 
Harlan & Hollingsworth Company, April 19, 1905. 

Third. The letters and documents in the attached list, 
v marked “C,” were signed by the officials of the District of 
Columbia, whose names appear thereon as the signers thereof, 
and that said letters were transmitted or delivered by said 
officials to the said Harlan and Hollingsworth Company and 
received by it. 

21 Fourth. The attorney for the defendant shall produce 
at the trial of the above cause the letters and documents 

set out in the attached list, marked “D,” directed by officers of 
the plaintiff company to officials of the District of Columbia 
and transmitted to and received bv the latter on or about the 

i *j 

dates which they bear; also the voucher bearing date November 
29, 1905, issued by W. T. Belt, Chief Engineer, Fire Depart¬ 
ment, and signed by the Harlan & Hollingsworth Company. 

Fifth. That the letters and documents in the attached list, 
marked “E,” were signed by the officers of the Harlan and Hol¬ 
lingsworth Company, whose names appear thereon as the 
signers thereof, and that said letters were transmitted or deliv¬ 
ered by said officers to the District of Columbia, through the 
United States mails or otherwise. 

Sixth. The attorney for the plaintiff shall produce at the 
trial of the above-entitled cause the letters and documents set 
out in the attached list, marked “F,” directed by the officials of 
the defendant to the plaintiff company, or officers thereof, and 
transmitted to the plaintiff by the United States mails or other¬ 
wise on or about the dates which they bear. 

Seventh. It is further stipulated and agreed that either 
party to the above cause may, without proving the signatures 
thereunto appended or the transmission or delivery thereof, 
offer as evidence at the trial of this cause any of the documents 
above mentioned, subject, however, to objection as to the admis¬ 
sibility as evidence of each and every one of the same; also that 
in the event of the failure of the attorney for the plaintiff 

22 or the attorney for the defendant to produce at the trial 
the documents hereinbefore referred to or any of the 
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same, the opposing party may prove and offer as evidence a copy 
or copies thereof, and that such copy or copies when duly proved 
shall have the same force and effect as the original document 
or documents, but subject to all objections hereinbefore re¬ 
served; the sole purpose of this stipulation being to avoid the 
necessity for judicial process or formal notice to enforce the 
production of said papers in Court and the necessity of formal 
proof of the signatures thereto. 

JAMES H. HAYDEN, 
Attorney for Plaintiff. 

E. H. THOMAS, 

Attorney for Defendant. 

LIST C. 

Letter, June 1, 1905: W. Tindall, Secretary to 

Board of Commissioners, to S. 
K. Smith, Assistant Treasurer, 
etc. 

Receipt for Steamer “Fire- Signed Win. T. Belt, Chief 
fighter,” June 5, 1905: Engineer, Fire Department. 

Letter June 6, 1905: William Tindall, Secretary, 

etc., to Harlan & Hollings¬ 

worth Co. 

Official copy of order, July William Tindall, Secretary, 
3, 1905: etc,, to Harlan & Hollings¬ 

worth Co. 

Letter, July 31, 1905: Wm. T. Belt, Chief Engineer, 

,etc., to Harlan & Hollings¬ 

worth Co, 

Letter, August 3, 1905: Wm. T. Belt, Chief Engineer, 

etc., to Harlan & Hollings¬ 

worth Co. 

23 Letter, August 5, 1905: Wm. T. Belt, Chief Engineer, 

^etc., to S. K. Smith, Assistant 
Treasurer, etc. 

Letter, August 11, 1905: Wm. F. Meyers, Acting Sec¬ 

retary to S. K. Smith, Assist 
ant Treasurer, etc, 
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Letter, September 20, 1905: Henry B. F. Macfarland, 

President Board of Commis¬ 
sioners, D. C., to S. K. Smith, 
Assistant Treasurer, etc. 

Letter, October 6, 1905:' Henry L. West, Acting Pres¬ 

ident, Board of Commissioners, 
to same. 

Official copy of order, Octo- W. Tindall, Secretary, etc., 
ber 31, 1905: to Harlan & Hollingsworth Co. 

Letter, December 9, 1905: Win. F. Meyers, Acting Sec¬ 

retary, etc., to Harlan & Hol¬ 
lingsworth Co. 

Letter, December 28, 1905: W. Tindall, Secretary, etc., 

to S. Iv. Smith, Assistant 
Treasurer, etc. 

LIST D. 

Letter, May 31, 1905: S. Iv. Smith, Assistant Treas¬ 

urer, etc., to Commissioners. 

Letter, June 5, 1905: S. !v. Smith, Assistant Treas¬ 

urer, etc., to W. Tindall, Sec¬ 
retary. 

Letter, August 1, 1905: S. K. Smith, Assistant Treas¬ 

urer, etc., to W. T. Belt, Chief 
Engineer. 

Letter, August 2, 1905: S. Iv. Smith, Assistant Treas¬ 

urer, etc., to W. T. Belt, Chief 
Engineer. 

Letter, August 4, 1905: S. K. Smith, Assistant Treas¬ 

urer, etc., to W. T. Belt, Chief 
Engineer. 

Letter, August 10, 1905: S. K. Smith, Assistant Treas¬ 

urer, etc., to W. Tindall, Sec¬ 
retary, etc. 


2—48296 
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24 Letter, September 
1905: 


Letter, October 4, 1905: 


Letter, October 7, 1905: 


Letter, November 3, 1905: 


Letter, December 27, 1905: 


Voucher of Chief Engineer, 
Fire Department, D. C., for 
“Final Payment,” November 
29, 1905: 

Letter, January 18, 1906: 


, S. K. Smith, Assistant Treas¬ 
urer, etc., to W. Tindall, Secre¬ 
tary, etc. (Requisition enclosed 
therewith). 

W. G. Coxe, President to H. 
B. F, Macfarland, Commis¬ 
sioner. 

S. K. Smith, Assistant Treas¬ 
urer to Henry L. West, Com¬ 
missioner. 

i 

S. K. Smith, Assistant Treas¬ 
urer to W. Tindall, Secretary. 

S. K. Smith, Assistant Treas¬ 
urer to Commissioners. 

Signed Harlan & Hollings¬ 
worth Co. 


S, K. Smith, Assistant Treas¬ 
urer to Commissioners. 


LIST E. 


Letter, February 3, 1905: 

Letter, February 11, 1905: 

Letter, March 25, 1905: 

Letter, April 6, 1905: 
Letter, April 12, 1905: 

Letter, April 22, 1905: 


Plaintiff to Tindall, Secre¬ 
tary. 

Plaintiff to Tindall, Secre¬ 
tary. 

Plaintiff to Tindall, Secre¬ 
tary. 

Plaintiff to Commissioners. 

Plaintiff to Tindall, Secre¬ 
tary, 

Hopkins & Hopkins, Attor¬ 
neys for plaintiff, to Commis¬ 
sioner Macfarland. 
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Letter, May 26, 1905: 

Letter, June 23, 1905: 

Letter, July 8, 1905: 

25 Letter, July 21, 1905: 

Telegram, August 5, 1905: 

Letter, August 7, 1905: 

Letter, August 19, 1905: 

Letter, September 21, 1905: 

Letter, October 12, 1905: 

Telegram, October 16, 1905: 

Letter, October 20, 1905: 

Letter, November 16, 1905: 
Letter, December 5, 1905: 
Letter, December 7, 1905: 


Plaintiff to Tindall, Secre¬ 
tary. 

Plaintiff to Commissioner 
Macfarland. 

Plaintiff to Commissioners. 

Plaintiff .to Commissioner 
Macfarland. 

Plaintiff to Commissioner 
Macfarland. 

Plaintiff to Commissioner 
Macfarland. 

Plaintiff to Acting Secretary 
to Commissioners. 

Plaintiff to Belt, Chief En¬ 
gineer. 

President of plaintiff to 
Commissioner Macfarland. 

Plaintiff to Commissioner 
Macfarland. 

Plaintiff to Commissioner 
Macfarland and inclosure of 
copy of letter of October 13, 
1905, from plaintiff to John W. 
Dunn, President, and copy of 
telegram from Dunn to plain¬ 
tiff dated October 16,1905, both 
said inclosures accompanying 
said letter of October 20, 1905. 

Plaintiff to Commissioners. 

Plaintiff to Commissioners. 

Plaintiff to Tindall, Secre¬ 
tary. 
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LIST F. 


Letter, March 22, 1905: Commissioners to plaintiff. 

Letter, July 20, 1905: Commissioner Macfarland to 

plaintiff. 

Telegram, August 5, 1905: Commissioner Macfarland to 

plaintiff. 

Letter, August 18, 1905: And report inclosed therein 

from Commissioners to plain¬ 
tiff. 


Letter, October 4,1905: Commissioner West to plain¬ 

tiff. 


Telegram, October 12, 1905: Commissioner Macfarland to 

Cox, President of plaintiff. 

Letter, January 13, 1906: Tindall to plaintiff, 

26 Memorandum . 


December 4j 1906. 

Verdict for plaintiff for $3,300.00. 


Supreme Court of the District of Columbia. 

Wednesday, December 12,1906. 

Session resumed pursuant to adjournment, Mr. Justice 
Wright, presiding. 

* # * # # 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plff., 

v . 

The District of Columbia, Deft. 

The time within which to move for a new trial having expired, 
judgment on verdict is ordered: Therefore it is considered that 
the plaintiff recover against the defendant the sum of three 
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thousand three hundred dollars ($3,300), with interest there¬ 
on from this date, being the money payable by it to the plaintiff, 
by reason of the premises, together with its costs of suit to be 
taxed by the clerk, and have execution thereof. 

27 The defendant notes an appeal to the Court of Appeals, 
in open Court. 


Memoranda. 


December 27, 1996: 

October term of the Court prolonged to January 28, 1907, to 
settle exceptions. 

January 21}, 1907: 

Bill of exceptions submitted to Court and time to file tran¬ 
script of record in Court of Appeals extended thirty days. 


Supreme Court of the District of Columbia. 

Saturday, January 26th, 1907. 
Session resumed pursuant to adjournment, Mr. Justice 
Wright, presiding. 


At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Pltff., 


v . 

The District of Columbia, Deft. 

Now comes here the defendant by its attorneys and prays 
the Court to sign, seal and make part of the record his bill of 
exceptions taken during the trial of this cause (heretofore sub¬ 
mitted) now for then, which is accordingly done. 
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Bill of Exceptions. 

Filed January 26, 1907. 

■* 

In the Supreme Court of the District of Columbia. 

At Law, No. 48,296. 

The Harlan & Hollingsworth Company, Plaintiff, 


v. 

Ti-ie District of Columbia, Defendant. 

Be it Remembered that at the trial of this cause before 
28 the Honorable Mr. Justice Wright, an Associate Justice 
of the Supreme Court in and for the District of Colum¬ 
bia, and a jury regularly empaneled and sworn to try the issues 
penning between the plaintiff and the defendant, the plaintiff, 
to maintain the issues on its part joined, offered in evidence the 
contract between the parties dated December 31, 1904, which 
appeared to have appended to it and incorporated as part of it 
76 pages of specifications and instructions. The contract itself 
was in words and figures as follows: 

No. 3,528. 

* 

THIS CONTRACT, 

Made and concluded this 31st day of December, in the year 
of our Lord, one thousand nine hundred and four, by and be¬ 
tween the District of Columbia, of the first part, and The 
Harlan and Hollingsworth Company, a corporation duly incor- 
jiorated under the laws of the state of Delaware, and having 
its principal office at Wilmington, Delaware, of the second part. 

Witnesseth: That the said party of the second part, for 
itself and its successors, has agreed and by these presents does 
agree, with the said party of the first part, for the consideration 
hereinafter mentioned and contained, and under the penalty 
expressed in a bond bearing even date with these presents, and 
hereunto annexed, to furnish all necessary labor and material, 
except as otherwise herein provided, and in a good, firm and 
substantial manner, in strict accordance with the plans, speci¬ 
fications and general stipulations hereunto attached and made 
a part of this contract, execute the following described work, 
to wit: to furnish and deliver to the District of Columbia, at 
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such point within the said District of Columbia as the 

29 Commissioners of said District may designate, one single ■ 
screw fire boat complete, in a condition ready for opera¬ 
tion, within one hundred and fifteen (115) working days after 
date of notification of award of contract, namely, December 3, 
1904, for the price of forty-nine thousand seven hundred and 
thirty-nine ($49,739) dollars. 

It Is Further Agreed that the party of the second part 
shall receive payments for furnishing and delivering said fire 
boat by checks of the disbursing officer of the District of Colum¬ 
bia, as provided in paragraph nine (9) of the Instructions to 
Bidders and General Stipulations hereto attached. 

In Witness Whereof, the undersigned, Henry B. F. Mac- 
farland, Henry L. West, and John Biddle, Commissioners of 
the District of Columbia, appointed under the Act of Congress 
entitled “An Act providing a permanent form of government 
for the District of Columbia,” approved June 11th, 1878, have 
hereunto set their hands, and caused the seal of the District of 
Columbia to bo hereto affixed; and The Harlan and Hol¬ 
lingsworth Company by David C. Deed, president, the party 
of the second part, has hereto set his hand and caused the seal 
of said corporation to be hereto affixed the day and year first 
hereinbefore written. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners of the District of Columbia. 

All interlineations and erasures on attached specifications 
and general stipulations were made prior to execution 

30 of contract. 

Attest as to Commissioners: 

[Seal of D. C.] 

WM. F. MEYERS. 

THE HARLAN & HOLLINGSWORTH COMPANY, . 

David C. Reed, President. 

[Seal of Company.] 

Attest: 

HENDERSON WEIR, Secretary . 

Signed and sealed in presence of: 

SAM’L. K. SMITH, 

WILLARD P. CHANDLER, 

E. C. LAUSE. 
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And such portions of the specifications as were considered 
necessary by either side for consideration were subsequently 
read from time to time to the jury, as follows: 

“Length on load water line, 95 feet; length over all, 
about 101 feet; beam moulded, 23 feet, 6 inches; depth from 
top of deck beam at side to top of keel, at the midship 
section, 13 feet; draft, loaded, 9 feet. 

“These specifications and the accompanying plans ex¬ 
plain the construction and equipment of a steel screw 
steamer, to be built and furnished completely according to 
this description and these drawings, with boilers, machin¬ 
ery, fire pumps, electric plant, joiner work, plumbing, steer¬ 
ing gear, windless, deck fittings, anchor and chain, boat, 
painting, furniture, shades, binnacle, compass, engineer’s 
and fire tools, ship and cabin lights and lanterns, oil tanks, 
bells and speaking tubes, and, in general, all necessary and 
usual fittings for a vessel of similar class, whether speci¬ 
fied, depicted, or not. 

31 The vessel is to be delivered afloat to the depart¬ 
ment, at a pier to be designated in the city of Wash¬ 
ington, in good condition, and in all respects satisfactory 
to the department. 

The vessel must be carefully laid down, and the lines 
made true and fair in a manner satisfactory to the inspec¬ 
tor. The contractor shall check the weights and the cal¬ 
culations for displacement and trim, as it is an essence of 
these specifications that the draught loaded shall not ex¬ 
ceed 9 feet. 

“Inspection: The work at all times shall be open to 
the inspector appointed by the department to supervise 
the work; and all imperfect material must be replaced, and 
errors of construction amended as required.. 

“Changes: Should it appear necessary or desirable in 
the course of construction to make any changes in the 
details of arrangement, such changes shall be made by the 
contractor without extra charge, provided the general 
character and style of the work is maintained, and pro¬ 
vided the work has not already been executed. 

“Materials and Workmanship: Where patent articles 
are specified as equally good and approved alternative may 
be used. 

“Trial : The engine to have a dock trial with full 

32 pressure of steam, until all bearings are in good con¬ 
dition; then a full speed trial trip of four hours’ 

duration is to be made, during which the engines shall run 
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without heating, and all auxiliaries, etc., shall work to the 
satisfaction of the inspector. On this trial Indicator Cards 
are to be taken at intervals satisfactory to the inspector, 
and the average obtained from these shall be considered 
as the indicated horse-power of the engines; the inspector 
to determine in advance which of the four hours of the trial 
shall be given for the guarantee of power. The expense of 
the trials to be borne by the contractor. 

“Fire Fighting System: The two large fire pumps in 
the engine room will discharge upwards into a 12-inch 
main running athwartships. From this athwartship main 
there will be a discharge upwards to the deck casting 
taking the hose connections. On this, there will be a 12- 
inch gate valve. 

“The pumps shall be capable of withstanding a hydro¬ 
static pressure of 350 pounds per square inch, and the 
steam cylinders shall be capable of withstanding a work¬ 
ing pressure of 140 pounds per square inch. The pumps 
shall be tested by running together and separately, and 
each shall be required to discharge not less than 3,000 
United States gallons per minute against a working pres¬ 
sure of 200 pounds per square inch, with a steam pressure 
in the boilers of not less than 125 pounds per square inch; 
the discharge to be figured by the plunger displacement less 
three per cent, allowance for slip, making a total of 
33 6,000 gallons per minute. 

“Monitor Nozzles: To be of approved make equal 
to those of the Woodhouse Mfg. Co., two in number. 

“The one located on the forward deck to have a 7-inch 
inlet. The one located on the top of engine house, to have 
a 5-inch inlet, to consist of a vertical brass pipe enclosed 
within an iron chamber and base combined. 

“Base to be ample diameter and about 40 inches high, 
secured by a sufficient number of bolts with brass nuts. 

“Nozzle to be easily manipulated at full water pressure 
and to show no sign of binding or springing when under 
test. 

“Type of nozzle to be approved by the chief of the Wash¬ 
ington Fire Department, and test to be made satisfactory 
to him. 

“Time : Failure of the contractor to commence the work 
and to prosecute it in a satisfactory manner and at a rate 
of progress, in the opinion of the Commissioners, to insure 
its completion in the time limited in the contract, will be 
authority for the Commissioners, in their discretion, to 
suspend the contractors from the work and employ other 
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parties to complete it, or to employ additional labor to 
assist in its completion, or to annul the contract. 

“The Commissioners may, if it is their opinion 
34 that such action will be to the advantage of the Dis¬ 
trict, grant the contractor an extension of time, but 
in that event the contractor shall forfeit to the District of 
Columbia the sum of twenty-five dollars for each working 
day that he shall be in default, which sum of $25 per day 
is hereby agreed upon as fixed and liquidated damages that 
the District of Columbia will suffer by reason of such 
default, and not by way of penalty. And the said Com¬ 
missioners may and shall deduct and retain said sum out of 
any moneys that may be due or become due under this 
agreement.” 

Thereupon the plaintiff further introduced in evidence a sup¬ 
plemental contract between the plaintiff and the defendant, 
dated April 19, 1905, which was in words and figures, as 
follows. 


Supplement to Contract 352i S' 


Whereas, the Commissioners of the District of Columbia on 
the thirty-first (31st) day of December, 1904, entered into a 
contract, No. 3528, with the Harlan and Hollingsworth Com¬ 
pany of Wilmington, Delaware, for furnishing and delivering 
to the District of Columbia, one single-screw fire boat, com¬ 
plete, in a condition ready for operation within one hundred 
and fifteen (115) working days, after date of notification of 
award of contract, namely, December 3, 1904: and 

Whereas, paragraph entitled “Changes” in the specifica¬ 
tions of said contract provides, “Should it appear necessary and 
desirable in the course of construction to make any 
35 changes in the details of the arrangements, such changes 
shall be made by the contractor without extra charge, 
provided the general character and style of the work is main¬ 
tained, and provided the work has not been executed.” 

And Whereas, it being considered for the benefit of the Dis¬ 
trict of Columbia, that round port holes or lights be substituted 
in lieu of the glass wimhnvs provided for in said specifications, 
in the after deck house: and 

Whereas, said change will demand additional time for the 
completion of the said boat, namely, thirty (30) working 
days: now, 

Therefore, Said contract time is hereby extended an addi¬ 
tional period of thirty (30) working days, said extended time 
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to be without the imposition of the forfeit of twenty-five ($25) 
per day stipulated in said contract, as liquidated damages: 

It Is Further Agreed by and between the parties hereto, that 
this supplement shall in no wise impair, destroy, or affect, the 
original contract or the price stated therein, or the provisions 
thereof, except as herein stated, but is to be deemed and taken 
as a supplement thereof. 

In Witness Whereof the undersigned have hereunto set their 
hands and seals this 19th day of April, 1905. 

[D. C. SEAL] HENRY B. F. MACFARLAND, 

HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners of the D. C. 


Witness: 

WM. F. MEYERS. 


THE HARLAN & HOLLINGSWORTH COMPANY, 

W. G. Cox, President. 


Attest: 

S. K. SMITH, Secretary. 


HENDERSON WEIR, 
I. P. STIRLING. 


The American Surety Company of New York, Surety on the 
bond given by The Harlan and Hollingsworth Company 
36 to the United States, annexed to the contract of said Har¬ 
lan and Hollingsworth with the District of Columbia, 
No. 352S, the same being dated December 31,1904, hereby agree 
and assent to the foregoing supplement to said contract, and 
agree to be bound by said bond as though said supplement was 
contained in said original contract. 

AMERICAN SURETY COMPANY OF NEW YORK, 

J. W. Mason, Vice-president , 
M. W. Neal, Attorney. 

Correct as.to Form A. 1>. D., 4/ 14/05. 

Corporation Counsel. 


[SEAL OF SURETY COMPANY] 


May 4, 1905—File No. 1352—Approved as to sufficiency of 


surety. 


F. R. GARRISON, 

Auditor , D. C. 


Thereupon, to further maintain the issues on its part joined, 
the plaintiff produced as a witness William G. Coxe, who, hav- 
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ing been first duly sworn, testified that he had been the presi¬ 
dent of the plaintiff company since March 28, 1905, and was 
present at the launching of the fire boat “Firefighter” and wit¬ 
nessed the trial ; that the boat was built in accordance with the 
plans and specifications of the architects, Tams, Lemoine & 
Crane, the work being principally inspected by Mr. Crane of 
that firm who was there on behalf of the District. Thereupon 
counsel for the plaintiff asked the witness the following 
question: 

“Q. When was it (the Firefighter) delivered to the Dis¬ 
trict of Columbia? State if you know?” 

37 To which the witness replied: 

J “A. The first days of June.” 

And thereupon counsel for the defendant objected to any fur- 
there testimony or anything else outside the terms of the con¬ 
tract on the ground that the action Avas an action on a special 
contract in covenant and that the plaintiff* could not go beyond 
that special contract in respect to his proof and that under the 
terms of the contract it was required that the boat be delivered 
within the District of Columbia, ready for operation, on the 
26th day of May, 1905, and thereupon the' following colloquy 
occurred: 

“The Court: The boat has been accepted since? 

“Mr, Thomas : That does not make any difference for 
the purpose of this point. The suit is on this contract, and 
while perhaps he might make another case, that is not the 
case that is made here. I will call your Honor’s attention 

to a case in 67th Maryland. 

“The Court : Let him amend his pleadings so as to make 
the evidence competent, then. The objection is overruled. 
Let him amend his declaration. 

“Mr. Thomas : I would like him to amend it before we 

go on, then. 

“The Court: No, Ave will not stop for that now. 

“Mr. Hayden : I will amend it before tomorroAV morn- < 

ing, your Honor. 

“Mr. Thomas : I will note an exception.” 

And thereupon the witness further testified that the specifi- 
cations were thoroughly carried out and the boat Avas built ab- 
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solutely according to specifications, with no exception 

38 of which he had any knowledge; in respect to the por¬ 
tion of the specifications entitled “Monitor nozzles,” that 

Glazier nozzles were installed, being the kind in use in New 
York and elsewhere, and the model usually installed by the 
plaintiff. These nozzles were tested at the dock in Wilmington, 
and afterward on the Delaware River, and performed their 
function satisfactorily, but that Chief Belt of the Fire De¬ 
partment of the District of Columbia, who was present at the 
test, stated that he did not think they were equal to the per¬ 
formance of the Woodhouse nozzles. 

Upon cross examination the witness testified that both pumps 
were worked on the Delaware River, but the starboard pump 
did not work satisfactorily, nor come up to the test; that the 
valves, casings, and the pumps themselves, were supplied by 
the Blake Pump Company; Avitness remembers an endeavor 
made to operate the starboard pump properly, but does not 
know Avhat was done Avith it, did not go to inspect it, does not 
specifically know Avhat was the matter Avith it; that he thinks 
the port pump Avas tested and passed; that Chief Belt did not 
like the type of nozzle and he is not prepared to answer specifi¬ 
cally whether or not Chief Belt told him he wanted the Wood- 
house nozzles; difference in price betAveen the Glacier and Wood- 
house nozzles is almost immaterial, speaking roughly from 
memory, not over $120. lie can not tell the price of either one, 
any more than that they range in the neighborhood of, I think, 
$1,600 or $1,700, but he does not know the price. Quoting from 
memory, he thinks they run in this neighborhood; that it is very 
much a matter of opinion Avhich is the easier nozzle to work 
and the witness does not know. 

39 Upon redirect examination the Avitness testified that 
he can not tell hOAV long the test of the starboard pump 

occupied; that the trial of the port pump was in accordance 
Avith the specifications; that he can not answer Avhat was the 
difficulty with the starboard pump, but the trial was discon¬ 
tinued and not resumed. 

The examination of said Avitness being concluded, Samuel 
iv. Smith was produced as a Avitness on behalf of the plaintiff 
and testified that he Avas the treasurer of the plaintiff company 
and had been connected Avith it and its predecessors for about 
thirty years; had nothing to do Avith the construction of the 
fire boat. 

And thereupon, under permission of the Court, the plaintiff 
having elected to stand on its declaration as originally filed 
and declining to amend the same, the defendant noted a general 
objection and exception to any evidence in respect to the com- 
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pletion of the contract after the date provided therein, which 
was the 26th day of May, 1905, as stated by counsel for the 
plaintiff in his opening statement to the jury, on the ground 
that the action was in covenant and the plaintiff was bound 
by the terms of his contract in respect to the date of the com¬ 
pletion of the work, which general objection and exception were 
duly allowed by the Court and ordered to be noted. 

Thereupon the plaintiff offered the following documentary 
evidence. 

40 Harlan & Hollingsworth Corporation, 

Wilmington, Del., May 31, 1905. 

Commissioners of the District of Columbia, 

Washington, D. C. 

“Firefighter” 

Gentlemen : We expect the “Firefighter” to leave here on 
Friday, the 2d proximo, and she should be in Washington Sun¬ 
day or Monday. Please advise by return mail where delivery 
is to be made at Washington, and what provision is made for 
formal acceptance upon her arrival; i. e., to whom shall we 
deliver the vessel? 

Awaiting your reply, we remain, 

Very respectfully, 

(Signed) S. K. SMITH, Asst. Treasurer. 

Executive Office 

Commissioners of the District of Columbia 

Washington, June 1, 1905. 

Mr. S. K. Smith, Assistant Treasurer, The Harland and Hol¬ 
lingsworth Corporation, Wilmington, Del. 

Dear Mr. Smith : The Commissioners have your letter of the 
31st, ultimo, inquiring Avhat provision is made for the formal 
acceptance of the “Firefighter” upon her arrival at Washington. 
Commissioner Macfarland and Commissioner West are 

41 out of the city, and the latter will not return until to¬ 
morrow morning, but Commissioner Piddle instructs me 

to state that the Chief Engineer of the Fire Department will 
be at your works and probably accompany the boat to her des¬ 
tination. Any instructions he may give on that point will be 
satisfactory to the Commissioners. 

Very respectfully* 

W. TINDALL, Secretary . 




(Signed) 
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The Harlan & Hollingsworth Corporation 

Wilmington, Del., June 5, 1905. 

Dr. Wm. Tindall, Secretary, Board of Commissioners, District 

of Columbia, Washington, D. C. 

“Firefighter ” 

Sir : We enclose herewith bill of sale for the Firefighter, and 
also assignment of official number. These papers we believe are 
duly executed, and we trust will be found in order. 

Kindly send us receipt for the vessel, and oblige, 

Very respectfully, 

(Signed) S. K. SMITH, Asst. Treasurer. 

2 ENC. 

And thereupon the following colloquy occurred: 

“Mr. Hayden : I understand you admit that the bill 
42 of sale accompanied the letter from Mr. Smith to Dr. 

Tindall on June 5th, and that that bill of sale conveying 
the fire boat to the District of Columbia was received by 
the Commissioners and has since been retained by them. 

“Mr. Blair : We admit that so far as we knoAV that bill 
of sale was lost, as appears from the correspondence in 
August, and that you sent us another, and since then the 
first has been found. 

“Mr. Hayden : But you have retained it. 

“Mr. Blair : We never found it until you sent us a sub¬ 
sequent one, which has been used, which is a duplicate of 
the one that you sent us at that time. 

“Mr. Hayden : But you retained it. 

“Mr. Blair : We do not know what we did with it. 

“Mr. Hayden : You did not return it to the Harlan & 
Hollingsworth Company? 

“Mrr Thomas: Yes, we admit that. 

“Mr. Hayden: I offer that bill of sale in evidence, if 
found by Mr. Thomas, to be marked “Plaintiff’s Exhibit 
No. 4.” * 

Thereupon the plaintiff further offered the following docu¬ 
mentary evidence: 


Executive Office 

Commissioners of the District of Columbia 

Washington, June 6, 1905. 

Gentlemen : The Commissioners of the District of Colum¬ 
bia have received and will give due consideration to yonr 
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43 letter of the 5th instant, enclosing bill of sale for the 
Firefighter and also assignment of official number. 

Very respectfully, 

WILLIAM TINDALL, Secretary. 

The Harlan & Hollingsworth Corporation, 

Wilmington, Delaware. 

Executive Office 

Commissioners of the District of Columbia 

Washington, July 3, 1905. 

Ordered: That the fire boat “Firefighter,” constructed un¬ 
der the appropriation made April 27, 1904, by the Harlan and 
Hollingsworth Corporation of Wilmington, Delaware, is hereby 
accepted, in view of the recommendation of Messrs. Tams, Le- 
moine, and Crane, designers and supervisors, and of the Chief 
Engineer of the Fire Department, supplemented by the report 
of the Machinist of the Fire Department, but upon the condi¬ 
tion “that the contractors shall complete the work on the pumps 
and the appurtenant machinery and substitute the required 
monitor pipe nozzles, so as to meet fully the requirements of the 
specifications and that until this is done to the satisfaction of 
the Commissioners, on the recommendation of Tams, Lemoine, 
and Crane, and the Chief Engineer of the Fire Department, the 
Commissioners retain out of the balance due the Harlan and 
Hollingsworth Corporation, viz., $16,165.39, $5,000 besides the 
10 per cent, amounting to $3,730.44, retained from the 

44 first three payments already made.” 

Official Copy furnished Harlan and Hollingsworth 
Corporation, Wilmington, Delaware. 

By order, 

WILLIAM TINDALL, Secretary . 

J. 

Auditor. 

Fire Department 

Harlan & Hollingsworth Corporation, 

Tams, Lemoine, and Crane. 

Thereupon the plaintiff offered in evidence the following 
paper: 

Office of the Harbor Master 
District of Columbia 

Washington, D. C\, June 5, 1905. 

“Received of Harlan and Hollingsworth Co. the Steamer Fire¬ 
fighter at our w-arf (wharf) in Washington, D. C., in good 
order. 

(Signed) WM. T. BELT, Chief EngineerFire Dept ” 
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to which the defendant then and there by its counsel duly ob¬ 
jected on the ground that by the terms of the letter of June 1, 
1905, heretofore offered in evidence, the agency of Chief Belt 
was limited to instructions on the point of destination that one 
Commissioner, as matter of law, had no authority to confer 
power to accept the boat, and that Chief Belt was a Govern¬ 
ment official with his powers defined by statute and any- 

45 body dealing with him was bound as matter of law to 
take notice of his authority, which objections were over¬ 
ruled and the letter was read in evidence; and thereupon the 
counsel for the District of Columbia duly excepted to said rul¬ 
ing of the Court. 

And thereupon the plaintiff further offered the following 
documentary evidence: 

Wilmington, Del., September 12, 1905. 
Mr. Wm. Tindall, Secretary, 

Board of Commissioners, District of Columbia, 

Washington, D. C. 

Sir : We enclose herewith requisition on the Commissioners 
of the District of Columbia for $8,730.44, being the unpaid bal¬ 
ance of the final payment on account of the construction of the 
fire boat "Firefighter.” 

We understand the boat has passed, final inspection test hav¬ 
ing been made of the new nozzles, and everything working sat¬ 
isfactory. If we art 1 correctly informed, we would thank you 
for your cooperation in passing through the enclosed bill. 

Respectfully, 

(Signed) S. K. SMITH, Asst. Treasurer. 

September 12, 1905. 

COMMISSIONERS OF THE DISTRICT OF COLUMBIA. 

Total contract price for construction of fire boat 

"Firefighter”.$49,739.00 

Less payments received on account. 41,008.56 

$ 8,730.44 

46 

September 20,1905. 

Mr. S. K. Smith, Assistant Treasurer, The Harlan and Hol¬ 
lingsworth Corporation, Wilmington, Delaware. 

Dear Sir : Your letter of the 12th instant enclosing a requi¬ 
sition for $8,730.44 as the unpaid balance of the account for the 

3—48296 
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construction of the fire boat “Firefighter” was received during 
my absence and has just been brought to my attention. 

I am informed by the Chief of the Fire Department that the 
pumps are still defective and am very much disappointed at the 
course of your company in regard to this matter. No further 
payments will be made until the boat and appurtenances are 
placed in an acceptable condition, which it is expected will be 
effected without delay. 

The balance above mentioned will, of course, be subject to 
deductions for liquidated damages in consequence of the delay in 
getting the boat ready for acceptance, and for the expenses for 
certain work of a minor character performed by others than 
your employees, but with your company’s consent. 

Very respectfully, 

(Signed) HENRY B. F. MACFARLAND, 

President of the Board of Commissioners of the District of 
Columbia. 

Wilmington, Del., November 16, 1906. 

Board of Commissioners of the Districr of Columbia, 

Washington, D. C. 

47 Sirs: Referring to your Secretary’s official notice of 
acceptance of the fire boat “Firefighter,” dated October 
31st, 1905, kindly advise us when we may expect settlement of 
balance due on said vessel, and oblige. 

Respectfully, 

(Signed) HARLAN & HOLLINGSWORTH CORPORA¬ 
TION. 

S. K. Smith, Asst. Treasurer. 

Wilmington, Del., December 5th, 1905. 
Board of Commissioners of District of Columbia, 
Washington, D. C. 

Gentlemen : On November 15th we addressed you relative to 
your Secretary’s official notice of the acceptance of the fire boat 
“Firefighter,” dated October 31, 1905, and asking you to kindly 
advise us when we expect payment of the balance due us on said 
vessel, to which we have had no reply. We would be obliged if 
you would give this matter your early attention. 

Respectfully, 

HARLAN & HOLLINGSWORTH CORPORATION, 
(Signed) S. K, Smith, Assistant Treasurer\ 
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December 9, 1905. 

The Harlan & Hollingsworth Co., 

Wilmington, Delaware. 

48 Gentlemen : The Commissioners direct me to trans¬ 
mit herewith duplicate copies of voucher for final pay¬ 
ment under a contract of your firm to construct the fire boat for 
the District of Columbia, with request that you will have it duly 
receipted, and return to this office. 

Very respectfully, 

WM. F. MEYERS, Acting Secretary . 
(Voucher referred to in letter of Dec. 9, 1905.) 

SERVICES. 

Duplicate 

Washington, D. C., November 29th, 1905. 
District of Columbia 

To THE HARLAN & HOLLINGSWORTH COMPANY, Dr. 

Address, Wilmington, Del. 

Appropriation fire boat, D. C. 

For amount of contract price for furnishing and de¬ 
livering one single screw fire boat in accordance 
with the provisions of contract dated December 


31, 1904, No. 3528. ..$49,739.00 

Less amounts of previous payments: > 

Audit 92267 dated March 23,1905.$11,191.27 

Audit 93537 dated April 17, 1905. 11,191.27 

Audit 95487 dated May 27, 1905. 11,191.27 

Audit 98711 dated August 11, 1905.... 7,434.75 


$41,008.56 

Less amount of liquidated damages for delay, de¬ 
ducted in accordance with paragraph 8, of^ 
49 the General Specifications, by Commissioners/ 
D. C., Commissioners File No. 243237/114, 
Auditor’s No. 3282/7, being the number of working 
days between May 25, 1905, the time fixed for the 
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supplemental contract for tlie completion of tlie lire 
boat, and October 31, 1905, the date on which the 
work was fully completed and the fire boat accepted: 

132 working days @ $25.00 per day.$3,300.00 44,308.56 


Amount of final payment. $5,430.44 

We hereby certify that the fire boat for which this is the final 
payment, has been completed in strict accordance with the 
terms of the contract, except as to the delay in the completion 
of the work. 

(Signed) TAMS, LEMOINE & CRANE. 

By Clinton H. Crane, a member of the firm. 

I certify that the foregoing charge is correct and just, and 
that the work claimed has been performed, in strict accordance 
with the terms of the contract or agreement, except as to the 
delay in the completion of the work as noted above. 

(To be signed by the officer having personal knowledge of the 
fact that the work or service has been performed.) 

(Signed) WM. T. BELT, 

Chief Engineer Fire Department , D. C. 

Approved: 

HENRY B. F. MACFARLAND, 

Commissioner , D. C. 


Received, Washington, D. C., Jan. 6, 1906, of C. C. Rogers, 
Disbursing Officer, D. C., check on the Treasurer, U. S., for the 
sum of fifty-four hundred thirty & 44/100 dollars, in full pay¬ 
ment of the foregoing account. 

50 THE HARLAN '& HOLLINGSWORTH COMPANY. 

By S. K. Smith, Assistant Treasurer. 

* 

* 

Check drawn to the order of the above named company. 

Office of the Office of the 

RECEIVED CHARGED 

Jan. 4, 1906. Jan. 5, 1906. 


F. O. B. 

Property Clerk, D. C. 


ROSS 

Property Clerk, D, C. 


It was admitted by counsel that payments on account of the 
contract price for the Firefighter were made as.stated in this 
voucher, and that the sum of $41,008.56 had been paid on prior 
vouchers, and that the sum of $5,430.44, being the amount 
stated due in the above voucher, was subsequently paid by the 
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defendant, leaving a difference of $3,300 for which this suit was 
entered. 

Thereupon the plaintiff further offered the following docu¬ 
mentary evidence: 

Harlan & Hollingsworth Corporation, 
Wilmington, Del., December 27th, 1905. 

Gentlemen: Under our contract of December 31, 1904, as 
amended by the supplemental contract, dated April 19, 1905, 
whereby we agreed to furnish a fire boat to the District of Co¬ 
lumbia, there remains due and payable to us the sum of 
$8,730.44. With your letter of the 9th instant, there was trans¬ 
mitted to us a voucher of the Chief Engineer, Fire Department, 
D. C., dated November 29, 1905, for the “final payment” 

51 under our said contract. We have signed the voucher, 
in triplicate, under protest, and return same herewith. 

This voucher provides for the payment of only $5,430.44, it 
being stated therein that a deduction of $3,300 from the price 
stipulated to be paid for the fire boat had been made, as liqui¬ 
dated damages at the rate of $25,00 per day, for 132 days’ delay 
in her completion. As we view the matter, our company is 
entitled to receive the balance of the contract price without any 
deduction, made as liquidated damages or by way of penalty. 
In accepting the payment tendered, we protest against the de¬ 
duction and reserve our right to pursue any remedy to which we 
may be entitled, in the premises, for the purpose of recovering 
the balance of $3,300, which will remain due and payable to us 
under the said contract. 

Vptv resnectfullv 

HARLAN & HOLLINGSWORTH CORPORATION. 

By S. K. Smith, Assistant Treasurer . 

To the Honorable Commissioners of the District of Columbia. 

< 

Harlan & Hollingsworth Corporation 

Wilmington, Del., January 18, 1906. 

Gentlemen: We beg to acknowledge receipt of your check 
for $5,030.44. This we accept as a payment on account of the 
contract price to be paid our company for the “Firefighter,” 
protesting against the deduction from the contract price made 
by you, as stated in your voucher of December 9, 1905, 

52 and reserving our rights to sue for and recover the same. 
We have your letter of the 13tli instant, and with refer¬ 
ence thereto, protest that the bill of sale of the “Firfighter” 
should be given effect as of its date, June 9, 1905, when the 
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vessel was delivered to the representative of your Board, and 
by him receipted for as delivered in good order. 

Very respectfully, 

HARLAN & HOLLINGSWORTH CORPORATION. 
(Signed) S. K. Smith, Assistant Treasurer. 

The Honorable Commissioners of the District of Columbia. 

Executive Office 

Commissioners of the District of Columbia 

Washington, January 13, 1906. 
The Harlan & Hollingsworth Corporation, 

Wilmington, Delaware. 

The Commissioners of the District of Columbia direct me 
to inform you that they have transmitted the bill of sale of the 
fire boat called the “Firefighter,” given by your corporation 
under date of the 2d of June, 1905, to the Collector of Customs 
of the Port of Washington, District of Columbia, for record, 
but with the understanding that said bill is based upon the fact 
that full payment has been made for the vessel by the District 
of Columbia. 

Very respectfully, 

(Signed) * WILLIAM TINDALL, 

Secretary of the Board of Commissioners 

of the District of Columbia. 

Thereupon the plaintiff offered in evidence a bill of 
53 sale of the fire boat “Firefighter,” dated and acknowl¬ 
edged June 2,1905, and thereupon the witness, Samuel K. 
Smith, stated that he could not tell when he signed the par¬ 
ticular Bill of Sale shown him nor could he identify the paper 
as there were two made of the same date, and he could not tell 
whether the bill of sale shown him was the one made originally 
or the one made afterwards; they did not differ, however, in 
point of date; the second one was signed in response to a re¬ 
quest from Dr. Tindall for the bill of sale. 

And thereupon the plaintiff offered in evidence the following 
letters: 

Headquarters of the Fire Department 
District of Columbia 

Washington, July 31, 1905. 

Messrs. Harlan and Hollingsworth, 

Wilmington, Del. 

Gentlemen: Will you kindly inform this Department to 
whom you sent the clearance papers issued to you by the U. S. 
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Government Inspectors in your district for the fire boat “Fire¬ 
fighter” recently built by you for this city. 

If you have them in your possession kindly forward them to 
this Department at your earliest convenience, because the U. 
S. Inspectors here have requested them. 

Very respectfully, 


WM, T. BELT, 

Chief Engineer , Fire Department. 


54 Harlan & Hollingsworth Corporation 

Wilmington, Del., August, 2, 1905. 

Mr. Wm. T.- Belt, Chief Engineer, Fire Department, District of 
Columbia, Washington, D. C. 

Fire Boat “Firefighter.” 

Dear Sir : Referring again to your letter of the 31st ultimo, 
we enclose herewith the following clearance papers of the fire 
boat “Firefighter,” received by us from Captain Clampitt to-day: 
Certificate of ownership. 

Certificate of enrollment. 

License. 

We note there is not included the Bill of Sale or the Inspec¬ 
tion Certificates. We understand that the Inspection Certifi¬ 
cates were forwarded from our Custom House direct to the 
Commissioners at Washington. As to the Bill of Sale, we 
have asked Captain Clampitt whether or not it has been de¬ 
livered to the Commissioners. 

Please acklowledge receipt, and oblige, 

Yours very truly, 

(Signed) S. K. SMITH, Asst. Treasurer. 

55 Headquarters of the Fire Department 

District of Columbia 

Washington, August 5,190d. 

Mr. S. K. Smith, Asst. Treas., Harlan & Hollingsworth Co., 
Wilmington, Del. 

Dear Sir : Replying to yours of the 4th instant, relative to 
Bill of Sale of fire boat, I have the honor to state that this 
office has not received any Bill of Sale and I am informed that 
the paper has not been received by the Honorable Commission¬ 
ers, D. C. 

Very respectfully, 

WM. T. BELT, 

Chief Engineer. 
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Harlan & Hollingsworth Corporation 

Wilmington, Del., August 10th, 1905. 

Wm. Tindall, Esq., Secretary, Bd. of Commissioners, District 
of Columbia, Washington, D. C. 

Re Fire Boat “Firefighter.” 

Sir : Chief Engineer Belt informs us that no Bill of Sale has 
passed for the fire boat “Firefighter.” We have therefore exe¬ 
cuted one and enclose same herewith. 

Very respectfully, 

(Signed) S. K. SMITH, 

Asst.. Treasurer 

Enc. 

And thereupon counsel for the defendant who had pro- 
56 duced the bill of sale hereinbefore offered in evidence 
stated that it was one received by the defendant in Au¬ 
gust, and the only one ever in possession of the defendant so 
far as counsel knew. 

Thereupon the plaintiff further offered in evidence the fol¬ 
lowing letter: 


Executive Office 

Commissioners of the District of Columbia 

Washington, October 31, 1905. 

Ordered: That the fire boat furnished by the Harlan and 
Hollingsworth Corporation, of Wilmington, Delaware, is here¬ 
by accepted, upon the recommendation of the Chief Engineer 
of the Fire Department of the District of Columbia, who reports 
that the boat is in full compliance with the specifications. 

Official copy furnished The Harlan & Hollingsworth 
Corporation, Wilmington, Delaware. 

By order: 

WM. TINDALL, 

Secretary, Board of Commissioners , D. 0. 


Aud. 2. 

Aud. State. 

Dis. O. 

H. O. Corporation 
File. 



Examination of said witness being concluded, James 
A. Clampit was produced as a witness on behalf of the 
plaintiff and testified that he was a marine superintend- 
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ent of the plaintiff, and took the fire boat “Firefighter” from 
Wilmington for delivery in Washington, leaving there about 
June 2, 1905, and arriving in Washington the 5th or 6th; that 
Chief Belt and Master Mechanic Robinson, of the Washington 
Fire Department, were on board the boat; that on arrival at 
the port of Washington, he brought her up to what was sup¬ 
posed to be a wharf to deliver over to the Fire Department, 
being told to go there by Chief Belt, and finding, instead of a 
wharf, just a little walk out with five or six posts driven; that 
he delivered the boat to Chief Belt, who wrote him out a receipt 
for the same, which had already been offered in evidence, being 
the paper dated June 5, 1905. 

Upon cross-examination the witness testified that he had no 
bill of sale with him; that he did not deliver the clearance 
papers as one is never delivered without the other; that the 
clearance papers consist of the enrollment, builder’s certificate, 
system of code flags and official numbers; that he delivered no 
papers, but simply took the receipt and went home; did not 
deliver the license, although he had all these papers except the 
bill of sale with him, including the builder's certificate and the 
license, none of which papers were returned until they were 
asked for under date of August 2, 1905; thereupon the witness 
was asked the following question: 

“Q. Can you get a new certificate without surrendering 
the old one? 

“A. Yes, sir.” 

To a continuance of the examination along the same 
58 lines counsel for the plaintiff thei’eupon objected on the 
ground that the examination was extending too far in 
this. Counsel for the defendant argued that the question was 
asked for the purpose of showing that the clearance papers, li¬ 
cense, and enrollment were retained by the plaintiff and that 
the defendant could not have used the boat; that without these 
papers there was no delivery of the boat as a marine delivery is 
1 different from that of an ordinary chattel; that the boat con¬ 
tracted for was to be built and ready for operation as a fire¬ 
fighter and not merely complete in its sea-going qualities; and 
that a delivery of the boat without the papers was not a marine 
delivery. But the Court sustained the objection and thereupon 
counsel for the defendant then and there excepted the ruling of 
the Court. 

The examination of said witness, being concluded, William 
Shaw was produced as a witness on behalf of the plaintiff and 
testified that he had been the assistant manager of the plaintiff 

' 4 



4:2 THE HARLAN & HOLLINGSWORTH COMPANY V. 

company for two years in charge of everything in connection 
with machinery and boilers; that he supervised the installation 
of the engines in the Firefighter, ran the trial trips, and was 
in charge of the machinery coming around to Washington; that 
everything in respect to the machinery and its installation was 
up to the specifications; that Mr. Belt and Mr. Robinson were 
on the boat coining around to Washington, being representa¬ 
tives of the Fire Department; the engines ran all right on the 
way round to Washington; that in respect to the fire 

59 fighting apparatus, both pumps were running on the 
Delaware and the port pump delivered the water and 

kept the pressure, but the starboard pump did not do as well; 
that at a trial on the Potomac the port pnmp held the pressure, 
but the starboard pump only held about three-quarters of its 
work. 

Thereupon the witness was asked the following question: 

“Q. Three-quarters of the contract requirement? 

“A. Yes, sir; it would, as far as I saw, and my knowl¬ 
edge of it. The boat was prepared to fight a fire if it was 
necessary, when she was delivered, and we could have gone 
to a fire that way. 

“Q. Have you ever had to do with the construction or 
operation of a fire boat? 

“A. Not in charge of one. 

“Mr. Thomas: Then I move to strike out the statement 
of the witness that the boat was prepared to fight a fire. 

“The Witness: I am speaking merely from my experi¬ 
ence as engineer. 

“The Court : The motion is overruled. 

“Mr. Thomas: Exception.’’ 

And thereupon the witness further testified that he had seen 
other fire boats, hut had not had any experience with them and ; 
as he had had no experience there was no use in saying that he 
. had seen the boats in New York and different harbors but had 
not had anything to do with them. 

60 On cross-examination the witness testified that on the 
trial trip on the Delaware he was where the pumps were, 

and that the starboard pump was not disassembled so far as he , 
can remember; that he had never tried to find the amount of dis¬ 
charge or number of gallons per minute, and that he had not 
measured it; that the only way the capacity of the pump was 
got at was by maintaining two hundred pounds pressure on 
the pipes and taking the size of the nozzle put on the monitor; 
that gave a rule to go by, and from it he worked out the capac- 
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ity of the pump; that so far as he knows he can not say whether 
it was measured in that way or not; that he just had the run¬ 
ning of the pumps, and had the gauge in front of him all the 
time he was running them; that he could not tell whether the 
starboard pump made the number of gallons per minute on the 
trial test in the Delaware, nor can he now state, not having his 
data with him, the number of gallons the port pump made; 
knows neither one of these quantities, but he does know that the 
port pump came up to specifications; that all he knew was that 
, the port pump held its two hundred pounds pressure; he can 
not tell how much water it discharged per minute; can not tell 
how much longer the port pump was used in the test than the 
starboard pump; don’t know how long either pump ran; but 
do know that both of them were running; don’t know what 
was done with the valves of the starboard pump at the test on 
the Delaware; did not overhaul the pumps, and don’t know; 
when the pumps were disassembled they could not be used; 
can not remember how many men were at work on the starboard 
pump at the test on the Delaware fixing the valves and en¬ 
deavoring to make it come up to the test; the pumps were 
61 made by the Blake Pump Company, and both were tested 
running separately; and together for possibly ten min¬ 
utes; neither pump was used on the way around; that after the 
complaints made by the Commissioners about the pumps he 
came down once on August 12 to inspect and see a test and does 
not remember anything the matter with the port pump at that 
time; that after the test was over the pumps were opened up 
i and we found one of the valves cut; the effect of cutting valves 
would be to cause the pump to lose part of its efficiency; that 
he did not stop to inspect the rest of the valves, but the one that 
he did see was cut and he can not give any explanation of why 
it was cut; that a cut valve would limit the quantity of water 
discharged a little, and if it was badly cut it would limit it more 
and after it was cut it would continue to get further out of 
repair, and the greater number of valves that were cut the more 
seriously the pump would be impaired; he does not know the 
displacement of water at this test, on August 12, and never 
heard that it lacked anything of the requirements of the speci¬ 
fications; but does not know how much it had discharged and 
was not asked to find out whether it came up to the speci¬ 
fication; he did not come down at that time to ascertain 
whether the pumps would, working together and separately dis¬ 
charge not less than three thousand United States gallons of 
water per minute; he was here two or three hours; he had noth- 
ingto do with the Blake Pump Company, but knows that they 
were working on these pumps. 




,44 THE HARLAN & HOLLINGSWORTH COMPANY V. 

On redirect examination the witness testified that so far as 
he saw both pumps ran satisfactorily, maintaining the pressure, 
the machinery being all right; that the only way that he 
62 could see to measure the water discharged was to take 
the size of the nozzle and the pressure maintained; they 
put the sized nozzle on desired and the pumps maintained two 
hundred pounds pressure, both singly and together. 

On recross-examination the witness further testified that he 
would not like to swear that lit? saw both pumps running to¬ 
gether maintaining the pressure that day. 

The examination of said witness being concluded, Harold E. 
Chapman was produced as a witness on behalf of the plaintiff, 
and testified that he was in the employ of the plaintiff for three 
years prior to May 31, 1906, and assisted in installing the ma¬ 
chinery in this boat; also came to Washington in the early part' 
of July to put in a couple of valves and do other little work; that 
the Glacier nozzles were then on the boat; that he saw the July 
test when the port pump worked satisfactorily but the star¬ 
board one did not, although both were capable of discharging 
water; that the port pump was discharging about T5 per cent, 
of its full capacity; that this July test was conducted by the 
plaintiff people and the Fire Department’s crew and firemen; 
that the test was to try the pumps, see if they would throw suf¬ 
ficient water, and was had while the boat was lying at the 
wharf. 

On cross-examination the witness testified that he was sent 
here by the plaintiff .to assist in running the pumps. 

Thereupon the following question was propounded to the 
witness. 


“Q. To assist in running the pumps. Why had it be¬ 
come necessary for you to come down here to assist, in 
63 July, at a test on running the pumps?” 

To the answering of which counsel of the plaintiff objected, 
and the Court sustained the objection, to which ruling of the 
Court the counsel for the defendant duly excepted. 

And on further cross-examination the witness testified that 
he knew prior to his coming here in July that the pumps had 
been disassembled and put together again and that there was 
trouble with the valves of the starboard pump which was the 
only one that had been disassembled; that the valves were cut 
and there is no way of telling this fact without disassembling 
the machinery; that a pump might not make its full capacity 
for other reasons than cut valves; that the plaintiff installed 
the pumps but did not assemble them, and the witness is not 





* THE DISTRICT OF COLUMBIA 


45 


sufficiently familiar with a pump to know the number of valves 
in them; and there was no way to tell at the time of installation 
from the outside whether anything was likely to happen to the 
valves or not; that there was no occasion to inspect the pumps 
before putting them on board to see whether the valves were 
cut or not; that in the July test when the port pump only came 
up to 75 degrees of its capacity, and the starboard pump was 
not working to its full capacity, he did not stay to see the 
pumps disassembled; that he came here for the second time in 
the month of August to install the monitor nozzles instead of 
the Glazier nozzles; that he had nothing to do with getting a 
type of nozzle satisfactory to the Chief of the Washington Fire 
Department; that the Woodhouse nozzle is on a bevelled 
04 gear and the Glacier nozzle is not; the Woodhouse noz¬ 
zle is easier to operate; that when he came here in Au¬ 
gust he knew that the nozzles were not giving satisfaction, and 
lie personally had had no acceptance of them and knew of no 
acceptance of them. 

Thereupon after discussion it was stated by the Court that 
up to the time that the Woodhouse nozzles were installed in 
place of the Glazier nozzles it would have to be taken for 
granted by the jury that the plaintiff did not itself regard that 
it had complied with the contract. 

On redirect examination the witness further testified that 
when he came to Washington in August to do some work on 
the boat the Glazier nozzles were still installed, and he came 
for the purpose of changing from the Glazier to the Woodhouse 
nozzles; that he had no correspondence or interview with any 
representative of the District at any time concerning the ac¬ 
ceptance of the boat, as it was not within his province. 

Thereupon it v*as admitted by counsel that William T. Belt 
was the Chief Engineer of the Fire Department of the District 
of Columbia and that William Tindall w r as the Secretary of the 
Board of Commissioners at the time in question. 

Thereupon the plaintiff rested its case and counsel for the 
defendant moved, upon the foregoing, wilich was all the evi¬ 
dence in the case, the Court to instruct the jury to return a 
verdict in favor of the defendant, but the Court overruled said 
motion, to which ruling of the Court the defendant, by its coun¬ 
sel, then and there duly excepted. 

Thereupon, in order to prove the issues joined on its part in 
said case, the defendant offered in evidence five vouchers cover¬ 
ing the payments made under the terms of the said con- 
05 tract, which vouchers showed that they were dated re¬ 
spectively March 2, April 3, May 23, July 28, and No¬ 
vember 29, 1905; that they were received back by the auditor 
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after being signed by the plaintiff on March 22, April 13, May 
27, August 2, 1905, and January 6, 1906, respectively, and that 
checks in settlement of the receipted vouchers were mailed to 
the plaintiffs on March 23, April 18, May 27, August 12, 1905, 
and January 13, 1906, 

And in connection therewith to further prove that it is the 
practise of the accounting officers of the District to forward its 
vouchers to every person dealing with the District and having 
the receipts sent back so as to be turned over to the disbursing 
officer in order to enable him to make a check for the same prior 
to the actual delivery of the check, and furthermore to prove 
that the plaintiff* knew this custom as evidenced by their cor¬ 
respondence asking -for these receipts and vouchers which were 
further offered in evidence, to all of which tender the plaintiff 
by its counsel objected on the ground that the same were not 1 
material and irrelevant, which objection was sustained by the 
Court, and to the ruling of the Court sustaining said objection 
the defendant then and there duly excepted. 

Thereupon the defendant offered the following documentary 
evidence which was read to the jury: 

Wilmington, Del., March 14, 1905. 
Auditor of the District of Columbia, Washington, D. C. 

Sir: We are in receipt of your letter of the 13th inst., en¬ 
closing voucher, in triplicate, for $11,191.27, made in our favor, 
being first payment on contract for the construction of 
66 fire boat for the District of Columbia. We have re¬ 
ceipted the three copies of voucher, and return same 
herewith. 

Awaiting receipt of check, we remain, 

Very respectfully, 

(Signed) S. K. SMITH, Asst. Treasurer. 


COPY 

The Harlan & Hollingsworth Company 

Wilmington, Del., March 25, 1905. 

Mr. Wm. Tindall, Secretary, Commissioners, District of Co¬ 
lumbia, Washington, D. C. 

Sir : We have to acknowledge receipt of check for $11,191.27, 
being first payment on account of new fire boat due when the 
vessel is in frame. 

We have also to acknowledge receipt of your letter of the 
22d inst., calling our attention to the probable delay in the 
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delivery of the fire boat. We will take up the matter of the 
causes of delay, and will make formal application to the Com¬ 
missioners for an extension of the time, as suggested. 

Very respectfully, 

(Signed) S. K. SMITH, 

Asst. Treasurer , 

67 COPY 

Harland & Hollingsworth Corporation 

Wilmington, Del., June 23,1905. 

Mr. H. B. Macfarland, President, 

Board of Commissioners of the District of Columbia, 

Washington, D. C. 

Dear Sir: Confirming the statement made to you by the 
•writer yesterday, that he would immediately take up with the 
Blake pump people the matter of putting the fire pumps on 
the Firefighter in perfect condition, we beg to say that this 
morning we had two of Blake’s representatives in our office, 
who have already arranged for their workmen to go to Wash¬ 
ington and remain by the ship until the pumps are in a per¬ 
fectly satisfactory condition. 

We regret extremely the difficulties of yesterday, and have 
every reason to believe that they will not be repeated. 

Very truly yours, 

(Signed) PEKSIFOR FRAZER Jr., 

Vice President. 


COPY 

Harlan & Hollingsworth Corporation 

Wilmington, Del., July 8,1905. 

“Firefighter.” 

Commissioners of the District of Columbia, 

Washington, D, C, 

Gentlemen : We beg to acknowledge receipt of your com¬ 
munication of the 7th inst., referring to defects in 
68 machinery and equipment of the fire boat “Firefighter.” 

With, reference to the removal of the damper in the 
funnel of this boat, we beg to inform you that this was removed 
by order of Messrs. Tams, Lemoine, and Crane. The damper 
and fittings, we understand, are still in Washington, and can 
be readily replaced if so desired. However, we think it advis¬ 
able, under the circumstances, for you to communicate with 
the designers of the vessel in regard to the replacing of the 

damper. 
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We have communicated with the Blake Manufacturing Com¬ 
pany in regard to the defects mentioned in the fire pumps, and 
have endeavored to have them expedite this work. 

With reference to the nozzles for this vessel, we expect Mr. 
Woodhouse to call on us on Monday next, and will use our 
utmost endeavors to have him rush this work. 

Trusting that the above arrangements will be satisfactory, 
we are, 

Very respectfully, 

(Signed) W. G. COXE, 

President. 

COPY 

Executive Office 

Commissioners of the District of Columbia 

Washington, July 20, 1905. 

Persifor Frazer, Jr., Esq., Vice-president, Harlan & Hollings¬ 
worth Corporation, Wilmington, Del. 

Sir: On June 23, while I was on the fire boat Fire- 
69 fighter, inspecting the working of the pumps, and inci¬ 
dentally of the Glazier nozzle, I told you that the de¬ 
cision we had previously reached that the Glazier nozzles must 
be replaced by Woodhouse nozzles could not be reconsidered, 
and that we had supposed that your corporation had ordered 
the Woodhouse nozzles two weeks before, when our decision, 
based upon the recommendation of Chief Engineer Belt, was 
made known to you. You said that there had evidently been 
some mistake on the part of your corporation, but that you 
would telegraph or talk over the long-distance telephone at 
once, and have the order for the Woodhouse nozzles made im¬ 
mediately. Subsequently, you told me you had done so that 
day. Wednesday of last week Mr. A. W. Christian of your 
office came to see me, to ask that another test be made of the 
Glazier nozzles. I told him of course it could not be done, that 
we were waiting impatiently for the Woodhouse nozzles which 
ought to have arrived. He then assured me that the order had 
been given for the Woodhouse nozzles. Now it appears, from 
letters received by the Chief Engineer of the Fire Department, 
from the Woodhouse Manufacturing Company, that said com¬ 
pany did not have the order or the information from you, so 
that they could write the Chief for the information they needed 
from him, prior to July 15, and that the best they can do is to 
deliver them within tycnty da} r s from July 18. I refrain from 



THE DISTRICT OF COLUMBIA 


49 


making this matter public in any way until I hear your expla¬ 
nation. But I say to you now that the delay on the part of 
your corporation in dealing with this vital matter, after all our 
notices to you, is disappointing, to say the least. 

Respectfully yours, 

(Signed) HENRY B. P. MACPARLAND, 

Commissioner of the District of Columbia. 


TO COPY. 

Harlan & Hollingsworth Company 

Wilmington, Del., July 21, 1905. 

Mr. Henry B. F. Macfarland, Commissioner of the District of 
Columbia, Washington, D. C. 

j Dear Sir : We beg to acknowledge receipt of yours of the 20th 
iost., regarding the nozzles for the fire boat “Firefighter.” 

The writer begs to inform you personally that in his state¬ 
ment to you on June 23d, that the Woodhouse nozzles had been 
ordered, he acted in good faith. The matter referred to in your 
letter is having our personal attention, and we will be glad, 
after your investigation, to let you know in what manner the 
error occurred, and in which of our departments. 

Regretting extremely the delay that you have been caused, 
we are, 

Very truly yours, 

‘ (Signed) PERSIFOR FRAZER, Jr., 

Vice President. 


COPY. 


Telegram 

Aug. 5,1905. 

Harlan & Hollingsworth Corporation, 

Wilmington, Delaware. 

We can wait no longer for plungers and bushings for star¬ 
board fire pump of fire boat Firefighter. Delays on 
71 pumps have been inexcusable. Expect you to rush this 
work. Answer. 

HENRY B. F. MACFARLAND, 
j President, Board of Commissioners , District of Columbia . 

4—48296 
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COPY. 

The Western Union Telegraph Company 

Aug. 5, 1905. 

Dated Wilmington, Del., 5. 

To Mr. Henry B. F. Macfarland, Prest. Board of Commission¬ 
ers, Dist. of Columbia, Wash., D. C. 

Wire received. Have wired Blake relative to plungers and 
bushings. 

HARLAN & HOLLINGSWORTH CORPORATION. 


COPY. 

Harlan & Hollingsworth Corporation 

Wilmington, Del., August 7, 1905. 

Mr. Henry B. F. Macfarland, President, Board of Commis¬ 
sioners of the District of Columbia, Washington, D. C. 
Dear Sir :' We beg leave to confirm our wire of Saturday 
P. M., reading:—“Wire received. Have wired Blake relative 
to plunges and bushings.” 

72 We also wish to state that we have arranged to meet 
the representative of the Blake Company in New York 
tomorrow, and hope to hear of arrangements being completed 
which will be satisfactory to the Commission. 

We are in receipt of a letter to-day from Mr. Woodhouse, in 
which he states that he is making every effort to complete the 
nozzles for your vessel, and sincerely hope that in a very few 
days they will be aboard the Firefighter. 

Very truly yours, 

(Signed) W. G. COXE, 

President. 


COPY. 

Harlan & Hollingsworth Corporation 

Wilmington, Del., August, 19, 1905. 

Acting Secretary, Commissioners of the District of Columbia, 
Washington, D. C. 

Dear Sir: We beg to acknowledge receipt of yours of the 
18th inst, enclosing a report of your Mr. Robinson on the 
pumps of the “Firefighter.” We have forwarded a copy of this 
report to the Blake Manufacturing Company, in New York, 
and instructed them to take this matter up promptly and settle 
it to your satisfaction. It is needless to say that we regret ex- 


■ESN 
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tremely that the last test of the pumps did not prove more sat¬ 
isfactory. We propose that these pumps shall be put in per¬ 
fect condition as soon as possible. 

Yours very truly, 

(Signed) ’ PERSIFOR FRAZER, Jr., 

Vice President . 


73 


COPY. 


Harlan & Hollingsworth Corporation 

Wilmington, Del., September 21, 1905. 
Wm. T. Belt, Chief Engineer, Fire Department, Washington, 
D. C. 

i Dear Sir: Under date of the 16th inst., we are in receipt of 
a communication from the Blake Manufacturing Company ad¬ 
vising us that the valve cages for the tire pumps on the “Fire- 
' fighter’* will be delivered in about two weeks. We regret this 
delay, as we are very anxious to have everything completed on 
board your vessel, and are using our utmost endeavors to hurry 
the Blake people, but fear we will not be able to anticipate the 
delivery of the cages mentioned in their letter. 

Yours very truly, 

(Signed) W. G. COXE, 

President. 


COPY. 


Executive Office 

Commissioners of the District of Columbia 

Washington, October 4, 1905. 

Mr. S. K. Smith, Assistant Treasurer, The Harlan and Hol¬ 
lingsworth Corporation, Wilmington, Delaware. 

Dear Sir : The Chief of the Fire Department again informs 
the Commissioners that the pumps of the “Firefighter” are still 
defective. The neglect of your company to place this 
74 apparatus in efficient working order is the cause of 
great embarrassment to the Commissioners and the Fire 
Department, and may lead to serious results in the event the 
service of the fire boat should be needed. 

The Commissioners hope that the boat will be placed in an 
acceptable condition without further delay, and that it will not 
be necessary for them to again urge your Company in the 
matter. 

Very respectfully, 

(Signed) HENRY L. WEST, 

Acting President of the Board of Commissioners, of the 

District of Columbia. 
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COPY. 

Telegram 

October 12, 1905. 

To W. G. Coxe, Esq., President Harlan & Hollingsworth Cor* 
poration, Wilmington, Delaware. 

You promised the valve-cages for Firefighter pumps by Oc¬ 
tober 10. Chief Belt reports this morning they have not ar¬ 
rived. We must have them at once. 

HENRY B. F. MACFARLAND, 

Commissioner s D . C. 


75 COPY. 

Harlan & Hollingsworth Corporation 

Wilminrton, Del., October 12, 1905. 

Mr. Henry B. F. Macfarland, President Board of Commis¬ 
sioners of the District of Columbia, Washington, D. C. 
Dear Sir: We beg leave to acknowledge your wire of even 
date, advising us that the cages for the fire, boat “Firefighter” 
have not been received. 

We regret extremely the International Pump Company have 
disappointed your Department in this respect, and assure you 
we will do our utmost to expedite the delivery of the cages. It 
is the writer’s intention to go to New York tomorrow and take 
up this matter personally with Mr. Dunn, the President of the 
International Pump Company, as we realize we are placed in 
a most undesirable position, owing the the neglect or oversight 
on the part of this Company, who have repeatedly disappointed 
not only ourselves, but the officers of your Fire Department. I 
will communicate with you immediately after having seen Mr. 
Dunn. 

Very truly yours, 

HARLAN & HOLLINGSWORTH CORPORATION 
By (Signed) W. G. Coxe, President. 

76 COPY. 

Postal Telegraph-Cable Company 

10/16 

Dated Wilmington, Del. 

To Mr. H. B. Macfarland, 

Prest. Board of Commrs. 

Wire just received from Pump Company “Valve cages 
shipped to-day express.” 

HARLAN & HOLLINGSWORTH CORPN, 
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COPY. 

Harlan & Hollingsworth Corporation 

Wilmington, Del., October 20, 1905. 

“Firefighter.” 

Mr. Henry B. F. Macfarland, President, Board of Commis¬ 
sioners of the District of Columbia, Washington, D. C. 

My Dear Sir : Referring to my letter to you of the 12th inst., 
I beg leave to advise you I was unfortunate in not being able 
to meet Mr. Dunn, President of the International Pump Com¬ 
pany, personally, and therefore was compelled to write him, a 
copy of which letter I beg leave to enclose. In reply, I received 
a wire on Monday, the 16tli inst., stating that the cages for 
the pumps of Washington fire boat “Firefighter” had been for¬ 
warded on even date. I am also in receipt of a communication 
from the Marine Department of the Pump Company, un- 
T7 der date of the 18th inst., advising that the cages had 
been shipped to Washington on the 16th inst., and that 
their mechanical representative had arrived there on the 17th, 
to install the cages, which I trust has been satisfactorily at¬ 
tended to by this time. 

I feel it is unnecessary for me to again state that we more 
than regret the delay the Blake Company have caused in 
furnishing the cages for the pumps of the “Firefighter,” and as¬ 
sure you that we have used our utmost endeavors to expedite 
this matter. * 

Yours very truly, 

HARLAN & HOLLINGSWORTH CORPORATION, 

By (Signed) W. G. Coxe, President. 


COPY. 

October 18, 1905. 

Mr. John W. Dunn, President, 

Geo, F. Blake Mfg. Co., 

114 Liberty Street, New York, N. Y. 

Dear Sir : The situation existing between your Company and 
this Corporation, regarding the pumps of the fire boat “Fire¬ 
fighter,” recently built by us for the city of Washington, has 
become so unbearable that we are reluctantly constrained, to 
appeal to you, soliciting your personal assistance in closing 
the incident. 

As long ago as June 8, we wrote you that the pumps on 
this boat were working badly, and requested you to send your 
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representative to Washington to put them in proper 

78 shape. From that day to this, we have had nothing but 
the most aggravating series of failures and delays con¬ 
nected with these pumps, and at the present writing they are 
still out of commission, owing to the lack of two small cage 
valves, shipment of which was promised some six weeks ago. 
No week has elapsed since June 8th in which we have not either 
written or personally interviewed your marine representative 
about this matter, and the promises given us have invariably re¬ 
sulted in disappointments. The Commissioners at Washing¬ 
ton, not without cause, are exceedingly annoyed and impatient 
at the delays, and hold us solely responsible for the situation. 

We must earnestly beg you to personally investigate this 
matter, and write us your conclusions, in order that we may 
forward a copy of your letter to the Commissioners, in the hope 
of convincing them that we at least have left nothing undone 
that would have assisted them in getting their boat in proper 
condition. In addition to the loss of prestige, we have sustained, 
through no fault of our own, a considerable payment on this 
job is being withheld, and will be until the pumps are put in 
perfect condition, and acceptance in every detail to the Wash¬ 
ington Fire Department and the Commissioners. 

In conclusion, we beg to enclose a copy of a telegram received 
yesterday from Commissioner Macfarland, which is self- 
explanatory. 

Awaiting your reply, we beg to remain, 

Yours very truly, . 

HARLAN & HOLLINGSWORTH CORPORATION. 

By (Signed) W. G. Coxe, President. 

p. —We also enclose copies of letters from Mr. Mac- 

79 farland and Mr. West, dated September 20th and Octo¬ 
ber 6th, respectively, which need no explanation. 

COPY. 


Harlan & Hollingsworth Corporation 

Wilmington, Del., November 16, 1905. 

Board of Commissioners of District of Columbia, Washing¬ 
ton, D. C. 

Sirs : Referring to your Secretary's official notice of accept¬ 
ance of the fire boat “Firefighter” dated October 31, 1905, 
kindly advise us when we may expect settlement of balance due 

on said vessel, and oblige, 

Respectfully, 

HARLAN & HOLLINGSWORTH CORPORATION, 
(Signed) S. K. Smith, Asst, Treasurer, 


•assmtf jjm 
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COPY. 

Harlan & Hollingsworth Corporation 

Wilmington, Del., December 5th, 1905. 

Hoard of Commissioners of District of Columbia, Washing¬ 
ton, D. C. 

Gentlemen : On November 16th we addressed you relative 
to your Secretary’s official notice of the acceptance of the fire 
boat “Firefighter” dated October 31, 1905, and asking 
80 you to kindly advise us when we expect payment of the 
balance due us on said vessel, to which we have had no 
reply. We would be obliged if you would give this matter your 
early attention. 

Respectfully, 

HARLAN & HOLLINGSWORTH CORPORATION, 
(Signed) S. K. Smith, Assistant Treasurer . 


COPY. 

Harlan & Hollingsworth Corporation 

Wilmington, Del., December Tth, 1905. 

William Tindall, Esq., Secretary, Board of Commissioners of 
the District of Columbia, Washington, D. C. 

Sir: We have to thank you for your letter of the 6th inst., 
advising us that voucher for our final payment on the fire boat 
“Firefighter” has been forwarded to Messrs. Tams, Lemoine & 
Crane for certification. 

Very respectfully, 

HARLAN & HOLLINGSWORTH CORPORATION, 
(Signed) S. K. Smith, Assistant Treasurer. 

Thereupon the defendant offered the following letter from the 
Secretary of the Board of Commissioners to the plaintiff cor¬ 
poration dated March 22, 1905. 

81 Executive Office 

Commissioners of the District of Columbia 

Washington, March 22,1905. 

The Harlan & Hollingsworth Company, 

Wilmington, Del, 

Gentlemen: The Commissioners are informed by Messrs. 
Tams, Lemoine, and Crane, that the fire boat now under con¬ 
struction by your firm for the District of Columbia, will prob¬ 
ably not be completed until sometime next June. The Com- 
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missioners have in mind your letter of the 11th ultimo in which 
you refer to the causes which have delayed work upon the ves¬ 
sel, and request that these' hindrances be taken into considera¬ 
tion in case it should be necessary on your account to extend 
the time limit in the contract, but they have received no defi¬ 
nite request from you for such an extension. 

The Commissioners are advised that the date of completion, 
exclusive of Sundays and holidays, will be approximately the 
20th of April next, after which the penalty of $25 for each work 
working day or default will inure. 

Very respectfully, 

(Signed) WILLIAM TINDALL, 

Secretary. 

To the admission of which in evidence objection was made 
by the counsel for the plaintiff on the ground that the delay re¬ 
ferred to in said letter was afterward adjusted by the ( 
82 supplemental contract, which objection was sustained by 
the Court and thereupon the counsel for the defendant 
then and there duly noted an exception. 

Thereupon it was conceded on the Record that the letter of 
January 13, 1906, heretofore offered in evidence, referring to 
the forwarding of the Bill of Sale for record was accompanied , 
by the check for the amount referred to in the voucher dated 
November 29, 1905. 

Whereupon William T. Belt was produced as a witness on 
behalf of the defendant and testified as follows; that he is Chief 
Engineer of the Washington City Fire Department and went to 
the Delaware River when the fire boat started for Washington; 
had a talk with the President of the Plaintiff Company in which 
he told him that the Glazier nozzles on the boat were not suit¬ 
able and that he would not recommend the acceptance of the 
boat with those nozzles on it to which the president of the plain¬ 
tiff company, Mr. Coxe, replied that he would have the Glazier 
nozzles taken off and the Woodhouse nozzles put on inside of 
two weeks, which was not done; that on the trial trip on the 
Delaware River Mr. Coxe stated that he was going out on the 
Delaware River for an official test of the boat, and that that 
would be the only test, as there would be none on the Potomac 
River, at Washington; witness stated that there would be a test 
on the Potomac River before he would recommend the accept¬ 
ance of the boat, as all fire appliances were tested by the Fire 
Department before putting them in service; that on arrival here 
the pilot said he would like to get a receipt showing that 
83 he brought the boat around in good order, and thereupon 
the witness gave him the receipt which had been offered 
in evidence by the plaintiff; that on getting on the boat he di- 
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rected the superintendent of machinery who was with him to 
make a minute inspection on the trip around to Washington 
and report any defect to him, and the matter was left entirely 
to him. 

On cross-examination the witness stated that he went on 
board the Firefighter with the machinist on June 2 on the Dela¬ 
ware River, by virtue of the direction of the Commissioners of 
the District of Columbia; that the pumps were tested occasion¬ 
ally coming up the Potomac River, but the Blake people hav¬ 
ing their representative on board the boat; that he will not say 
that the port' pump worked satisfactorily, nor can he say 
that the starboard pump did not work satisfactorily; that he can 
only say that both men were working on the pumps from the 
time they left the Delaware until they reached Washington, and 
they were testing the pumps; he did not know the result of the 
tests as that would be decided by the machinist; on arrival at 
Washington the boat went to the wharf where she is tied to-day, 
being the dock of the Fire Department. It was not over twenty 
minutes from the time she arrived until she was tied up; same 
dock where she is lying now; the pilot asked for a receipt, and 
I gave him oiie which lias been introduced in evidence; that he 
made a detail of three or four men to look after the boat after 
its arrival and the pilot and crew of the plaintiff left here, turn¬ 
ing her over to him on June 5; witness can not positively say 
that the Woodhouse nozzles were mentioned in the 
S4 conversation with Mr. Coxe or that he said he would put 
the Woodhouse nozzles on the boat; witness first saw 
the Glazier nozzles on going out of the yard of the plaintiff on 
the Delaware River and had never seen such nozzle before on 
a fire boat, although he had seen a smaller nozzle of the same 
kind on wagons; first time he ever saw the Glazier nozzles on 
the fire boat was on June 2, and he then expressed dissatisfac¬ 
tion with them at the time they were tested on the Delaware 
River; they shook tlie boat all to pieces and the men could 
hardly hold them and they did not throw the water as it should 
be thrown, all of which he ascertained by standing off and look¬ 
ing at them. 

The examination of said witness being concluded, Thomas M. 
Robinson'was produced as a witness on behalf of the defendant, 
and testified that he was the machinist in charge of all the ma¬ 
chinery of the Fire Department; that his profession was that 
of a machinist and lie had practical experience for more than 
twenty-eight years; that he made an examination of the pumps 
on the Delaware River and found Mr. Bungey, a representative 
of the Blake Pump Company, looking at the starboard pump, 
who told him that he had received word from the plaintiff to 
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come to Wilmington to see Avhat the matter was with the star¬ 
board pump; they then tried the pump, and found the eccentrics 
slipped which they attempted to repair, and then ran the two 
pumps together and in less than four minutes the eccentrics on 
the starboard pump slipped again and they never got the dis¬ 
placement out of the starboard pump on the Delaware River; 
that the eccentrics controls the valve that admits the steam into 
the cylinders and converts the rectilinear motion into ro- 
85 tative motion and when the eccentric slips the valve does 
not open at the proper time to admit the steam and the 
consequence is you don’t go ahead; the valves 4 were taken off, 
the bonnets and covers, but they could not get through the work 
in season to continue the test on the Delaware; that they work- - 
on the pumps all the way around to Washington but had noth¬ 
ing to do with the propelling machinery, devoting the time to 
trying to get the valves and eccentrics properly set so as to 
give steam to the engines that ran the pumps; made a test com¬ 
ing pp the Potomac River and the pumps together did not work 
very well; starboard pump slipped again; started to have a test 
on the 10th of June and there was a complete failure of both 
pumps at that time; the whole steam engine had to be taken 
apart and at no time could you generate steam enough to turn 
the pumps over; up to the 27th of June the pumps were not in 
condition to pump water on a fire or anything; that on the 
30th of June we got the eccentrics keyed and tied in so that they 
would not slip and there was another test; the starboard pump 
gave its disappointment at first, then both pumps were run to¬ 
gether for a little while although under the test they were to 
so run for two hours; in about half an hour they had to shut 
down and after making some repairs they started again and 
after another half hour on account of the vibration of the for¬ 
ward Glazier nozzle it was necessary to stop again; they did 
not put a crotch under the nozzle, then lash it and then four 
of five men were necessary to get the'proper amount of lift; 
that after stopping on account of the vibration they started up 
the port pump and she failed to give her displacement; 
8(> the starboard pump gave its displacement when oper¬ 
ated singly but could not carry together up to the full 
displacement on account of the tremendous vibration; the port 
pumps was examined to find the cost of the lack of displacement 
and the valves were found to be cut and eight or more new. 
valves were put in; and a whole new set was put in the star¬ 
board pump; several days later another test was made; there* 
were forty-four valves to the starboard pump all of which had 
to be renewed; the Blake Pump Company man was here and 
Reed, Harrison and myself, all District employees, helped.him; 
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after a week or ten days from June 30th there was another test; 
thereupon the witness was asked the following question: 

“Q. What would have been the effect if you had con¬ 
tinued working those pumps when they were in that de- 
. fective condition, without endeavoring to repair and re¬ 
place them?” 

To which counsel for the plaintiff then and there duly ob¬ 
jected and the Court sustained the objection and thereupon the 
counsel for the defendant then and there noted an exception. 
The witness further testified that one pump was kept so that 
something could be done with it in case of an emergency; at the 
test on the 12th of July the pumps did not give the displace¬ 
ment and were taken apart again and there was trouble with 
the large valves; and it was necessary to disassemble the pumps 
again in order to get out the top cages; that finally the wit¬ 
ness designed new cages different from the ones on the pumps 
on the displacement side and from these designs, taken to the 
Blake Pump Company, which designs were made in the latter 
part of August, the cages now in use were made and when made 
were received in October; it took from August to Octo- 
87 ber to get the cages; up to the time the cages were de¬ 
signed the pumps had not work - - satisfactorily nor did 
they prior to the time the cages designed by the witness were 
put on; the pumps were assembled, after putting in the new 
cages, and a test was made about the 26th or 27th of October, 
when the pumps worked very satisfactorily and came up to the 
test; prior to that time they had made their displacement on 
several occasions but would not stand for the run provided in 
the specifications but would give way in the valves and he does 
not think that at any time prior to this test on October 26th or 
27th the pumps had come up to the specifications; the witness 
was then asked concerning the nozzles and thereupon counsel 
for the plaintiff conceded that the choice of nozzles having been 
left to the Chief Engineer of the Fire Department, it was not 
competent for defendant to prove that the G-lazier nozzles were 
not equal to the Woodhouse nozzles. Witness thereupon fur¬ 
ther testified that there was no difference between the Glazier 
and Woodhouse nozzles as far as the operation of the nozzle 
itself was concerned but that the Woodhouse nozzle was so 
constructed that one man could operate it while the Glazier 
nozzle on board the boat had to be lashed and four or five men 
in addition were necessary in order to operate it at all; that 
the Woodhouse nozzles arrived in Washington September 6, 
1905, as appears from a memorandum which he is permitted to 
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consult, and their installation was finished on the 11th of Sop- 1 
tember, 1905; there would be a difference in the operation of 
the pumps according to which nozzle was used; from the time 
he went on the boat in the Delaware River until the job 
88 was completed the latter part of October he was on the 
boat all the time when the work was going on and he 
kept an account of the expense of the assistants in respect to 
wages, etc.; the time the boat was inoperative his wages were 
$116.76 and the pay of his assistant amounted to $75; there 
were about 88 tons of coal consumed; there was a 
crew kept on the boat from July 1st, 14 in number, consist¬ 
ing of a captain, lieutenant, two marine engineers, two marine 
pilots and the balance were privates; and thereupon the wit¬ 
ness was asked the following question: 

“Q. During the time this boat was out of use as a fire¬ 
fighter, what do you know as to whether any other fire 
boat could have been hired in its place?” 

To which question counsel for the plaintiff duly objected and 
the objection was sustained and to said ruling counsel for the 
defendant then and there duly noted an exception. 

Thereupon the witness was asked the following question: 

“Q. What was the rental value of a fire boat, if you know 
between the dates May 26, 1905, and October 31, 1905?” 

To which question counsel for the plaintiff objected and the 
Court sustained the objection and thereupon counsel for the 
defendant then and there duly noted an exception. 

Upon cross-examination the witness testified that from the 
10th or 12th day of June to the test about the 30tli the boat was 
not in condition to operate at all but during the rest of 
89 the period there was one pump that could be operated 
although it was not up to the standard; that from the 
time both pumps were connected up when the design for the 
new cages were sent to the Blake Pump Company, both pumps 
would operate but neither would do its full duty; this was in 
the latter part of August; but they were not up to the stand¬ 
ard by quite consider , displacing only about 70 per cent.; that, 
there was on board of her from June 1, 1905, a crew of 14 men | 
and the boat was tied to the wharf during most of that period; 
and thereupon the witness was asked the following question: 

“Q. During that time was there any occasion to use her 
at a fire?” 
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To which counsel for the defendant objected and the Court 
overruled said objection; and thereupon counsel for the defend¬ 
ant then and there duly noted an exception; the witness stated 
that during the daytime when he was there, there was no such 
occasion; that the marine engineers, oilers and fireman were 
there to run the machinery and fire fighting equpiment; and 
the pilots and deck man to look after the running of the boat; 
there was steam on in the boilers most of the while after the 
5th of June, except when certain repairs had been made to the 
, boilers; the plaintiff doing some work on them because of leaks; 
then fire was off both boilers entirely, and when the stack 
damper was being reinstalled also; steam was off for 10 to 12 
days in all; witness estimates that 88 tons of coal was con¬ 
sumed, consumption being about 1,500 pounds per day accord¬ 
ing to his best judgment, and the witness knew that the Com¬ 
missioners charged that plaintiff’s default covered 182 
f 90 days; there were about 10 tons of coal in her bunkers 
when she arrived here; that he figures on his 88 tons at 
the rate of 1,500 pounds per day from the first of July to the 
31st of October; the -coal was weighed and it was found that 
1,500 pounds were burned in 24 hours; prior to the 3d of July 
the witness reported to the Commissioners that with the excep¬ 
tion of the pumps and the monitor nozzles the boat was in con¬ 
formity with the specifications and requirements^ the con¬ 
tract ; there was no measure taken of the capacity of the pumps 
on the trip around from the Delaware and the starboard pump 
ran only a short time and the eccentric slipped; thereupon the 
witness was asked the following question: 

“Q. When was the plaintiff directed to remove the 
Glazier nozzles from the boat?” 

To which question counsel for the defendant objected, but 
the Court overruled the objection and counsel for the defendant 
then and there noted an exception. Witness testified that he 
heard the Chief Engineer tell the president of the plaintiff 
company at Wilmington that he would not recommend the 
acceptance of the boat with the Glazier nozzles on board, and 
that at the test on June 30th in Washington they were directed 
to be taken off by Commissioner Macfarland, and they were 
. directed to replace them with Woodhouse nozzles or their equiv¬ 
alent; while they were working on one of the pumps the other 
was left intact, so that it might be operative. 

On redirect examination the witness testified that there were 
\ two oilers and two marine engineers, two men to keep the fires 
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and the rest of the crew were regular firemen outside of 

91 the two pilots; that when the fire fighting apparatus was 
in operation the two oilers would .have to keep them oiled 

as well as the rest of the machinery; the marine engineer had 
to operate the fire fighting machinery and the firemen would 
have to fire the boilers which operated the fire fighting machin¬ 
ery and all were necessary for the operation of the boat. 

The examination of said witness being concluded, Thomas 
W. Reed was produced as a witness on behalf of the defendant 
and testified that he was a marine engineer on the fire boat 
going to work on July 1, 1905, and being paid at the rate of 
$1,000 a year; that he had one of the two shifts of work from 
July 1 to October 31, and during that period the pumps were 
not in good condition up to the time the new cages were put in; 
that they were disassembled at least one-third of the time from 
the 1st of July to the 31st of August when they were both put 
up at the same time, but then they did not work; at the first 
test which he remembers which was four or five days or more 
after he went to work, the valves would not stand; that he 
helped to disassemble the pumps six times or more prior to their 
final working acceptably; that there was a man from the Blake 
Pump Company attending to the work; the Glazier nozzle was 
there and it was a very poor nozzle to operate; it shook so that 
it had to be made stationary to do anything with it, and then the 
vibration would shake everything to pieces; it had to have a 
brace under it and to be lashed to the boat. 

Upon cross examination the witness testified that he went 
there July 1st as a marine engineer, and it was part of 

92 his duty to assist in running the pumps; that one of 
them might have be- - assembled in July but he can not 

say that both were at any time ready for operation in July; nor 
can he say at any time was there but one pump ready for opera¬ 
tion; the valves are made of rubber which will wear, and con¬ 
stant use would wear out the valves in these pumps but not wear 
out a set in 15 or 20 minutes and disable the pumps, and he saw 
the valves in these pumps go in less than half an hour and 
they were disabled in fifteen minutes. 

Upon redirect examination witness testified that the crew of 
fifteen, maintained on the boat, was composed of firemen; of 
these eight were kept on board the boat and seven attended to 
' the fire fighting apparatus outside the running of the boat. 

The examination of said witness being concluded, R. A. 
Harrison was produced as a witness on behalf of the defendant 
and testified that he was now an engineer on the Firefighter, 
going there July 3rd; that he worked on the pumps most of 
the time from then until the 31st of October; they were down 
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and up all the time from the time he went there until Mr. Sheri¬ 
dan returned to make the new cages; the pumps would be tried 
and taken down, put up, then tried, would work 15 or 20 min¬ 
utes, then they would be taken down again and find the valves 
cut and disassemble the pump; had nothing to do with the 
tests but do not think the pumps worked well before the new 
cages because they were taking them down all the time, but 
after the new valve cages came they worked all right from what 
he could understand; the pumps have been taken down since the 
cages came, and the valves were found in first-class 

93 order; he was there at the test at which Shaw, the agent 
of the plaintiff, was present; they ran about an hour 

then, and the pumps were taken down and the valves were 
found to be cut; this was probably the first part of August; 
generally one pump was kept up for operation in case of an 
emergency, but there was never a time when the pumps were in 
t good condition; they would stand up for half an hour'and then 
i the valves would be no good at all; he never tried to see 
whether they could be used more than half an hour; the boat 
was kept under steam at night with a small amount in her 
boilers and the fires banked; after the new cages were put in, 
full steam was kept up so that the boat could move at any time, 
day or night, and the night watch had to keep awake, although 
before that they were allowed to sleep in the ferry dock some 
distance from the boat; there was no other marine engineer on 
board when he was away; every day since he went there he 
has worked on board this boat; 

The examination of said witness being concluded, Alonzo 
Tweedale was produced as a witness on behalf of the defendant 
and testified that he was chief clerk in the auditor’s office, and 
he examined the pay rolls of the Fire Department from July 1, 
1905, to October 31, 1905, and that all the men named in the 
plea of recoupment in this case were employed during that 
period and received their salaries for that period in an amount 
equal to or in excess of the amount stated in the plea; that the 
item of $187.50 for extra privates employed from the pay rolls 
appears to be somewhat larger than the amount named in the 
plea; that the salary of Machinist Robinson and Private 

94 Lehman is correctly stated; that the contract price for 
coal at that time was $3.44 per ton, and the price for 

storage was 12 cents per ton. 

' Thereupon the defendant offered in evidence the vouchers 
showing the purchase of coal for the fire boat during the period 
indicated, and counsel for the plaintiff stated that the contents 
of the vouchers might be stated and the vouchers themselves 
f not offered in evidence, and thereupon counsel for the defend- 
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ant stated to the jury that the vouchers in question showed 
delivery on July 3rd and 13th of 60 tons of coal at the price of 
$3.44 per ton and a charge of 12 cents per ton for storage, and 
the delivery on September 1st of 51 tons of coal at $3.44 per 
ton, making a total of 111 tons of coal at $3.44 per ton with a 
storage charge of 12 cents per ton additional, out of which a 
claim was made under the plea of recoupment for 88 tons and 
storage charges thereon. 

And thereupon the defendant rested its case. 

And thereupon the plaintiff produced, as a witness in rebuttal 
Andrew W. Christian, who testified that he was connected with 
the operating force of the plaintiff company and had been in 
the shipbuilding business for 14 years, having to do particularly 
with the operating force and, among other duties, the outfitting 
and manning for trial trips, accompanying the same and taking 
care of the crew and guests; that he knows the customary crews 
for different sizes and classes of vessels; that he knows in a gen- , 
eral way that the boat Firefighter and has seen her and been 
aboard her and knows her make-up and that a crew of seven 
men would be suitable and adequate crew for such a 
95 boat, made up of captain, mate, two engineers, two 
stokers and a cook. 

And thereupon the plaintiff rested his case. 

Thereupon the counsel for the defendant, upon the afore¬ 
going, which was all the evidence in the case, moved the Court 
to instruct the jury to return a verdict in favor of the defend¬ 
ant, but the Court overruled said motion, to which ruling of 
the Court said defendant, by its counsel, then and there duly 
excepted. 

And thereupon upon all the evidence hereinbefore set out, 
which is hereby referred to and made a part hereof, the plain¬ 
tiff, by its counsel, prayed the Court to instruct the Jury as 
follows: 

In the case of delay in the delivery of the “Firefighter,” sub¬ 
sequent to May 26, 1905, caused by the plaintiff's fault, the 
Commissioners of the District of Columbia were authorized and 
entitled to deduct from the price stipulated to be paid for said 
steamer and to withhold payment to the plaintiff of an amount 
equal to the actual damage sustained by the District of Colum¬ 
bia in consequence of such delay. The Commissioners were 
not entitled to make any deduction as liquidated damages at the 
arbitrary rate of $25 per day, irrespective of the damage v 
actually sustained. If you find from the evidence that the Dis¬ 
trict of Columbia sustained no actual damage on account of 
such delay, you shall render a verdict for the plaintiff for the 
sum of $3,300 with interest from the date of delivery. If, 1 
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however, you find from the evidence that such delay caused the 
District of Columbia actual damage, you shall ascertain 

96 its amount, and if found to be less than $3,300, your 
verdict shall be for the plaintiff and for a sum equal to 

the difference between $3,300 and the amount of the damage, 
together with interest on the difference from the date of de¬ 
livery. 

(Refused as asked & Ex.) JAMES H. HAYDEN, 

(Given as modified & Ex.) Attorneij for Plaintiff. 

(Wright) 

2. Under the contract in suit, the Commissioners of the Dis¬ 
trict of Columbia were not authorized to make any deduction 
from the price which the defendant agreed to pay for the 
steamer “Firefighter,” or to withhold payment to the plaintiff 
of any part of said price, on account of alleged delay in her 
delivery subsequent to June 5, 1905. 

(Refused & Ex. Wright) JAMES H. HAYDEN, 

Attorney for Plaintiff. 

3. The jury is instructed that neither the voucher or receipt 

given by plaintiff to the District of Columbia, under protest, 
on or about December 27, 1905, nor the payment of $5,430.44 to 
the plaintiff by the District of Columbia, made on or about 
January 18, 1906, precludes the plaintiff from recovering in 
this action any part of the contract price of the vessel, which 
may have remained due and unpaid upon the dates named. 
(Given & Ex. Wright) JAMES H. HAYDEN, 

Attorney for Plaintiff. 

4. The plaintiff undertook to furnish and deliver to the Dis¬ 
trict of Columbia, the steamer “Firefighter,” constructed in 
accordance with the plans, specifications, and general stipula¬ 
tions, incorporated in the contract in suit, and further 

97 agreed that prior to her delivery to and acceptance by the 
District of Columbia, she should be subjected to certain 

' tests and therein fulfill certain requirements, and when deliv¬ 
ered, should be complete and ready for operation and in all 
respects satisfactory to the Fire Department. But the said 
plans and specifications were prepared by the District of Co¬ 
lumbia and the plaintiff did not guarantee that the said steamer 
should remain in condition ready for operation, after delivery, 
or continue to be satisfactory to the Fire Department. If. 
you find from the evidence that, on or about June 5, 190o, the 
> said steamer, having been constructed and tested in accordance 
with the requirements of the contract, was delivered by the 
5_48296 
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plaintiff to the defendant and accepted, you shall render a ver¬ 
dict for the plaintiff for the sum of $3,300, less the amount of 
any actual damage that the defendant may have sustained 
through the failure of the plaintiff to deliver her on May 26, 
1905, together with interest on the remainder from the date of 
the vessel’s delivery. 

(Refused & Ex. Wright) JAMES H. HAYDEN, 

Attorney for Plaintiff . 


The Court granted the first and third prayers and refused 
the second and fourth prayers so offered by counsel for the 
plaintiff and to the granting of each of said prayers by the 
Court counsel for the defendant then and there separately and 
severally excepted. 

And the counsel for the defendant prayed the Court to in¬ 
struct the jury as follows: s 

1. The Court instructs the jury to return their ver- 
98 diet for the defendant. 

(Refused & Ex. Wright.) 


2. The Court instructs the jury that the burden of proof 
is on the plaintiff to establish its case by a fair preponderance 
of the evidence, and it is incumbent on the plaintiff to thus 
establish that it did furnish all necessary material and labor 
and in a good, firm and substantial manner, required of it by 
the contract, in strict accordance with the plans, specifications 
and general stipulations thereof and that it furnished and de¬ 
livered in this District within the time mentioned in the agree¬ 
ment of extension of time, the fire boat complete and in a con¬ 
dition ready for operation; and if the plaintiff has not per¬ 
formed its contract in said particulars their verdict should be 
for the defendant. 

(Refused & Ex. Wright.) 


3. The Court instructs the jury that the Commissioners of 
the District of Columbia were authorized under the contract 
offered in evidence in this case to deduct and retain from any < 
money due or to become due to the plaintiff the sum of $25 for 
each working day that the plaintiff was in default as liquidated 
damages, and that they should by their verdict make said de¬ 
duction from the plaintiff’s claim. 

(Refused & Ex. Wright.) 

4. The Court instructs the jury that the Commissioners had ; 
the right to receive the fire boat on its arrival in this District; s 
and that if the boat itself was in good condition at said time 
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there was no full compliance by the plaintiff with the contract, 
unless said boat was at the time of its receipt in condi- 

99 tion ready for operation; and that if the Commissioners 

whole or in part, with or without the aid of the plain¬ 
tiff, in order to make the fire boat ready for operation for the 
use for which it was intended after the receipt thereof, were « 
obliged to change the pumps and other apparatus to make it fit 
for said use, then the receipt of the said boat was not an accept¬ 
ance thereof under the contract, and the defendant was and is 
entitled to deduct from the contract price so much of the liqui¬ 
dated damages as accrued between the time of the receipt of 
the boat and the time when the same was made it was accepted 
by the Commissioners. 

(Refused as unintelligible & Ex. Wright.) 

5. The jury are instructed that the order of the Commission¬ 
ers dated July 3, 1905, accepting the first boat upon condition 
that the plaintiffs complete the work on the pumps and the 
appurtenant machinery and substitute the required monitor 
pipe nozzles did not constitute a waiver by the defendant of 
the right to deduct and retain the liquidated damages pro¬ 
vided by the contract. 

(Refused & Ex. Wright.) 

6. If the jury find from the evidence that the fire boat ar¬ 
rived in this District on the 5th day of June, 1905, in a defect¬ 
ive condition as to its fire fighting apparatus, and was not then 
in a condition ready for operation; that on July 3, 1905, the 
Commissioners of the District accepted said boat on condition 
that the plaintiff complete said work; that the plaintiff there¬ 
after endeavored to complete said work and that the 

100 work was finally completed and the boat accepted on 
the 31st day of October, 1905; that on December 6, 1905, 

the Commissioners transmitted the voucher of final payment 
offered in evidence, that the plaintiffs signed the same about 
December 27, 1905, and protested against the deduction made 
in said voucher of the sum now sued for; that on the day of 
January, 1906, the Commissioners notified the plaintiffs that 
they claimed the right to said deduction, and on said day 
mailed a check for the balance due as stated in said voucher, 
which check the plaintiff accepted and cashed, then their 
verdict should be for the defendant. 

(Refused & Ex. Wright.) 

7. The jury are instructed that they should deduct from the 
amount sued for in this case the amount of wages paid em¬ 
ployees of the defendant for work on said boat during the time 
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when it was not complete and in a condition ready for operation 
for the purposes for which it was intended, together with costs 
of materials and coal used in testing said boat and a fair allow¬ 
ance of such sum as would have provided a boat properly 
equipped to perform the work required. 

(Refused as unintelligible & Ex. Wright.) 

9. Under the true construction of the contract made between 
the plaintiff and defendant on the 31st day of December, 1904, 
as modified by the supplemental contract dated April 19, 1905, 
it was the duty of the plaintiff to deliver the fire boat on or 
before the 26th day of May, 1905. This obligation was of the 

essence of the contract, and the failure so to deliver, if 
101 found by the jury, constitutes in law a breach of the said 
contract; for which breach the defendant is entitled to 
recover liquidated damages at the rate of $25.00 per day as set 
out in the contract. 

(Refused & Ex. Wright.) 

10. Difficulties alleged to have been enacted by the plaintiff 
in the delivery of the fire boat at the time prescribed by the con¬ 
tract, such as delay in receiving pumps, cages and other delays 
of like character given in evidence, constitute no justification 
or excuse for the failure, if any, to deliver the fire boat at the 
time prescribed by the contract, and do not in any respect im¬ 
pair or affect the right of the defendant to damages to be com¬ 
puted as stated by the terms of the contract. 

(Refused & Ex. Wright.) 

11. The measure of damages for the breach of the contract in 
the failure to deliver the fire boat at the time prescribed is 
such damages as upon all the evidence the jury shall find di¬ 
rectly and approximately and reasonably arose from the 
breach of contract in the ordinary course of things or such 
damages as may reasonably be supposed to have been in the 
contemplation of the parties to the contract when the same 

was made as the result of the breach of it. 

(Refused & Ex. Wright.) 


12. The Court instructs the jury that the acceptance of this 
vessel by the defendant does not preclude the defendant from 
claiming the right to deduct the damages it may have sustained 
because of non-compliance by the plaintiff with its con- 

102 tract. 


(Given & Ex. Wright.) 
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The Court granted the twelfth prayer, but refused to grant 
the first, second, third, fourth, fifth, sixth, seventh, ninth, tenth 
and eleventh prayers so offered by said counsel for the defend¬ 
ant, to which refusal of the Court to grant each of said prayers 
specified, counsel for the defendant then and there separately 
and severally excepted. 

And thereupon the Court instructed the jury as follows: 

Gentlemen of the jury, it is agreed by all concerned that 
the plaintiff, prior to the beginning of this action, had been 
paid by the defendant the full amount of the contract price of 
the boat, with the exception of $3,300 which the District with¬ 
held from the plaintiff under the claim that they, the District, 
had the right to charge $25 a day against the plaintiff for each 
day intervening between the twenty-fifth day of May and the 
thirty-first day of October. But under the facts of the case as 
they were brought forward before the jury, that claim was not 
maintainable, so that it leaves the case as coming to you in this 
situation: The sum of $3,300 has been withheld by the District, 
and the plaintiff is now suing for that $3,300, and the defend¬ 
ant, the District, is claiming that it is entitled to damages out 
of this sum of $3,300 for failure of the plaintiff to complete the 
boat in exact accord with the specifications at the time it agreed 
to complete it, which was the twenty-fifth day of May; and 
that is the question for you to decide, whether or not it is 
proven by the evidence here by the District—because 
103 the burden of proof is on the District to show its dam¬ 
ages if it has sustained any—that the District has sus¬ 
tained damages by reason of the failure of the plaintiff to com¬ 
plete the boat in all details on the twenty-fifth day of May. 

You can take it for granted that the boat was not completed 
in full detail on the twenty-fifth day of May, because all the 
evidence, that introduced by both sides, goes to show that at 
least the starboard pump was not up to the required capacity at 
that time; but although you are to take it for granted that the 
contract was not fully complied with on the twenty-fifth day 
of May, that does not settle one way or the other the question as 
to whether the District has sustained damages. Because, if 
the contract was not complied with in the time in which it 
should have been complied with, but nevertheless the District 
sustained no damage on account of the failure to comply with 
the contract on that day, there would be no such proof as 
would justify you under those circumstances in making any 
allowance for damages, because there would not be any to allow 
for. Therefore you must direct your attention to the question 
whether the evidence shows that the District sustained damage 
f bj the failure of the plaintiff to fully complete the boat accord¬ 
ing to the specifications, on the twenty-fifth day of May. 
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There is nothing in the evidence which tends to show that 
the District was called upon during the interim between May 
twenty-fifth and October thirty-first, to use the boat to put out 
any fires, because there were none, according to the evidence. 
Therefore in that regard, that is to say, concerning what 

104 damage would have intervened if the District had had 
occasion to use the boat, there is nothing to justify any 

finding at all, and there can not be any damages on that score. 

On the other hand, it is well established that if one party to a 
contract is, by the failure of the other party to the contract to 
complete it in time, put to cost and expense in the completion of 
the contract, himself, expense that he would not have been put 
to if the other party had completed it, that sort of a cost is an 
item of damage for which he can hold the other party. That 
principle is applicable to the case here; that is to say, if it ap¬ 
pears from the evidence here that the District was put to the 
expenditure of money which it would not have been put to if 
this contract had been fully complied with, in other words, if 
the failure of the contractor to complete the boat in time oc¬ 
casioned the District to pay out money in order to complete it 
afterwards, that kind of payment would be money which the 
District would be entitled to recover as damages, because that 
loss would, under those circumstances, have been occasioned by 
the failure of the plaintiff 'to comply with its contract. 

But* if the District spent money that it would have spent if 
the contract had been complied with, that in no sense can be an 
item of damage, because that expenditure would not have been 
occasioned by the failure of the plaintiff to complete the con¬ 
tract in time. 

Those general principles apply to certain of the items which 
have been introduced here in proof; for instance, that proof i 
which tends to show that the District put a fire crew to 

105 work on this boat early in July, and kept them there 
and paid their salaries. That works out this way, under 

the law. Nobody under the circumstances of a contract which 
has been broken by the other party, is justified in going to any 
expense save such as a person of reasonable prudence and 
caution would have undergone under the same circumstances. 
Therefore, if this boat at the time in July when it was accepted 
under what has been termed the conditional acceptance by the 
District, was so lacking in its ability to extinguish fires as that. 1 
persons of reasonable prudence would not have put a fire crew 
on it because they could not have used it as a fire extinguishing 
machine, then the District was not justified in hiring any fire 
crew and putting it on the boat. And, conversely, if at that 
time the boat was in such condition as to justify persons of \ 
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reasonable prudence in installing a fire crew, why, the installa¬ 
tion of a fire crew under those circumstances, strictly a fire 
crew, would not be an expense occasioned by the failure of the 
plaintiff to complete its contract, but would be an expense 
which was incident to the enjoyment of a completed contract, 
to the extent that it was completed. In other words, under 
those circumstances it would have been an expense that the 
District would have been put to of necessity, independent of 
the question whether the contract was fully completed. So 
there is no circumstance of the case which would justify you in 
awarding any damages at all to the District for salaries of 
purely a fire crew upon this boat for the reasons indicated. 

But, if, in an endeavor to complete the boat and the pumps to 
the standard required by the specifications, the District 

106 put men to work on those uncompleted things, and paid 
them for that work, then that would be an item of ex¬ 
pense occasioned by the failure of the plaintiffs, and to that 
extent and to that extent only could the District be recom¬ 
pensed for services, under the theory that it was damage oc¬ 
casioned by the failure of the plaintiff:. 

So with respect to coal; ,to the extent, if at all, that the 
District kept up steam in this boat in order that it be in condi¬ 
tion to attend to the extinguishing of fire; to that extent the 
District can not say that that was an expense occasioned by 
the failure of the plaintiff', because as a matter of fact that was 
an expense occasioned by the operating of the boat in its pro 
tanto completed condition. But to the extent, if at all, that 
the District went to the expense of using coal in order to make 
tests, and ascertain whether the pumps would work, tests which 
it would not have been called upon to make if the boat had been 
fully completed by the plaintiff, then in that regard that item of 
expenditure for coal would be one which they could charge 
agayist the plaintiff by way of damage. 

In other words, it comes back to the proposition with which 
we began. Expenses which the District reasonably went to, 
occasioned by the failure of the plaintiff to perform its con¬ 
tract, are items of damage which it can recover. But items 
of expense, if any, that it undertook by way of the payment of 
salaries to those who were to operate and be present in order 
to operate a fire fighting boat, purely, can not in any sense be 
said to have been occasioned by the fault, or default, of the 
plaintiff, and for that reason can not be recovered as 

107 damage. Whether there be any other particular items 
shown by the defendant to have been damages sustained 

1 do not at the moment recall. If there are any that I have 
omitted to specifically call your attention to, you will of course 
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award them if any are shown by the evidence. But you must 
look to this evidence and allow, if damages are allowed at all 
to the District, only such items as are proved by the evidence. 

It is not a matter left in your hands to indulge in speculation 
on, but you must find from the evidence any allowance that 
you may make to the District by way of damages. 

If you find that the District is entitled to any damages, if 
the amount equals $3,300, simply find for the defendant. It 
you find that the District is entitled to any damages, but the 
amount is less than $3,300, you must strike the difference be¬ 
tween the amount you find that the District is entitled to, and 
$3,300, and allow the plaintiff the balance. Is there anything 
that counsel would suggest? 

i 

Thereupon counsel for the defendant, after the deliverance of 
the oral charge of the Court to the jury, renewed each and all 
of their exceptions to the granting by the Court of the prayers 
of the plaintiff and to the refusal of the Court to grant each 
of the prayers heretofore specified offered by and on behalf of 
the said defendant, which exceptions were then and there noted 
upon the minutes of the Court. 

Thereupon counsel for the defendant interposed an objection 
to the oral charge of the Court as follows: 

“Mr. Blair: If your Honor please, I want to except 
108 to the charge in regard to the damages on the ground 
that this was a special service, where the men were espe¬ 
cially equipped, and in view of all the correespondence in the < 
case- 

“The Court: You may state your exception, but you need 
not argue it. 

“Mr. Blair: Well, I simply except to the charge. 

“The Court : State that part of the charge which you- ex¬ 
cept to. 

“Mr. Blair : I want to except to the instructions in regard to 
the salaries of the men on the fire boat, because under the 
testimony in the case it is shown that the immediate manning 
of the boat, in perfect shape, was contemplated by the plaintiff, 
as is evident by the plaintiff’s letters from time to time, and 
therefore it was only a reasonable thing for us in this case to 
have made the preparation that we did. 

“The Court: Very well. You may retire, gentlemen.” 

But the Court adhered to his instructions to the jury and | 
refused to withdraw, alter or modify the same, to which action J 
of the Court the defendant, by its counsel, then and there duly ) 
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excepted and said exceptions were noted at the time upon the 
minutes of the Court. 

After the noting of the said exceptions hereinbefore set forth, 
and file making the same a part of the record, which is also 
made a part hereof, and because the matters and things herein¬ 
before recited are not matters of record, and in order that the 
defendant may have its case reviewed on appeal by the proper 
court, the defendant by its attorney moves the Court to sign and 
seal this, its Bill of Exceptions, to have the same force 
109 and effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is by 
the Court granted; and thereupon the defendant tenders this, 
its Bill of Exceptions, and requests the Court to sign and seal 
the same according to the statute in such cases made and pro¬ 
vided and it is accordingly done, now, for then, this 27th day of 
January, A. D. 1907. 

[Heal.] 

DAX THEW WRIGHT, 

Justice. 


110 Supreme Court of the District of Columbia. 

Exited States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 109, inclusive, to be a true and correct transcript of 
the record, according to Rule Five (5) of the Court of Appeals 
of the District of Columbia, in cause Xo. 48296 At Law, wherein 
The Harlan & Hollingsworth Company, is Plaintiff, and The 
District of Columbia,'is Defendant, as the same remains upon 
the fill's and of record in said Court. 

Ix testimoxy whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the city of Washington, 
in said District, this 21st dav of February, A. D., 1907. 

JOHX R. YOUXG, Clcrl\ 


[Heal Supreme Court of the District of Columbia.] 
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